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designed to protect the independence and security of human rights defenders around the world. LRWC was 

granted UN Special Consultative Status by the UN Economic and Social Council in 2005. This statement 

was authored by Catherine Morris, BA, JD, LLM, a member of Lawyers’ Rights Watch Canada and a 

member of the Law Society of BC (non-practicing). She has more than two decades of experience teaching 

and advocating on international human rights in several countries. Until October 2022, she served as United 
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Statement on the British Columbia Legal Professions Regulatory Modernization General 
Intentions Paper, September 2022 

 

Lawyers’ Rights Watch Canada      

18 November 2022 

 

“Where there is no independent legal profession there can be no independent 

judiciary, no rule of law, no justice, no democracy and no freedom.”   

– The Hon Michael Kirby AC CMG, Australia1 

Introduction 
 

The British Columbia (BC) Ministry of Attorney General (AG) has set out a General Intentions 

Paper for Legal Professions Regulatory Modernization (“Intentions Paper” or “Paper”).2 While the 

Paper sets out as its purpose “to help make it easier for the public to access legal services and 

advice,” its main thrust is to significantly change the governance structure of the legal profession 

in BC.3 This statement is intended as both a submission to the Government of BC and a public 

statement to members of the BC legal profession and interested others.  

 

The BC AG’s Intentions Paper raises serious concerns about access to justice and the independence 

and integrity of the legal profession, which are fundamental to the rule of law4 and Canada’s 

international law obligations. The government and legal profession of British Columbia (BC) are 

obligated to ensure that laws, regulations, and practices governing the legal profession are carefully 

developed and implemented so as to fully uphold international human rights and freedoms 

protected by treaties that are binding on Canada, including BC. The proposals in the Intentions 

Paper do not measure up to BC’s obligations to uphold international law and standards.  

 

This statement provides analysis of the Intentions Paper in light of Canada’s international law 

obligations under the International Covenant on Civil and Political Rights (ICCPR)5 which 

guarantees rights to fair trials including adequate legal representation, and the right to remedies 

for human rights violations. The United Nations (UN) Basic Principles on the Role of Lawyers,6 

which has been repeatedly endorsed by the UN Human Rights Council and the General Assembly, 

elaborate the ICCPR and other international law as it relates to the independence and integrity of 

the legal profession. This statement also draws on other international law and standards for access 

to justice.7 Other relevant treaties and instruments are listed in the Appendix.  

 

Why the international law context is important in BC: Increasing global threats to lawyers  
 

It is important that BC act as a bulwark and example of protection of independence of the legal 

profession in the context of increasing threats to the legal profession worldwide. Lawyers around 

the globe are regularly stigmatized, defamed, subjected to surveillance, disbarred, criminalized, 

arbitrarily detained, threatened, attacked, murdered, or disappeared.8 Those advocating for 

women’s equality, LGBTIQ2S9 persons, racialized or religious minorities, environmental or land 

rights protection, climate justice, or rights of Indigenous Peoples are most frequently persecuted 

or denied equality of access to competent and independent legal representation, courts and 

tribunals.   
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Laws, regulations, and policies that fall short of international law and standards are used by 

authoritarian governments in too many countries to control or take over courts, law societies, and 

bar associations. Such takeovers have resulted in discipline, suspensions or disbarments of human 

rights lawyers for performing their lawful professional duties. Assaults on the independence of the 

legal profession create a chilling effect by deterring lawyers from representing clients in politically 

sensitive cases or taking public stands to uphold human rights and the rule of law. This has the 

effect of suppressing access to justice and remedies for government critics, political dissenters or 

members of oppressed or marginalized groups.  

 

The BC legal profession and government must guard against the development of any laws, 

regulations, or policies that have any potential to be abused by successor BC governments or that 

can be used by authoritarian governments as models to justify laws that would be applied to limit 

the independence of lawyers and the legal profession. Rather, this statement urges the BC 

government and the legal profession to cooperate to ensure the independence of lawyers at home 

and to provide a model that fulfills international law and standards and that can be held up for 

emulation by other Canadian Provinces and other countries. 

Canada’s international obligations apply to BC 
 

Canada has ratified the majority of UN human rights treaties, all of which require access to 

remedies for violations of human rights, including access to competent and independent legal 

representation. The Intentions Paper’s stated goal of improved access to justice in BC and 

modernization of BC’s regulatory framework are laudable. However, the BC government and the 

legal profession must cooperate to ensure that all legislation, policies, and practices regarding 

access to justice and governance of the legal profession adhere to contemporary international 

human rights law and standards.10  

Analysing the BC AG’s stated intentions for modernization the legal profession 
 

Affordability, access to justice, and BC’s regulatory framework for lawyers 

 

The Intentions Paper rightly notes that “too many people in B.C. cannot afford the cost of a lawyer” 

and that increased government funding of legal aid over the last several years plus pro bono legal 

services cannot be relied on as “the complete solution to the gap in access to legal services.”11 

However, the paper does not otherwise address continuing concerns about adequacy of 

government funding of legal aid12 and the administration of justice.13 Instead, the focus of the 

Intentions Paper is on the regulatory structure of the legal profession.14  

 

The Intentions Paper argues that: 

 

Access to legal services is at least in part a regulatory issue because rules around who is 

allowed to provide what services have an impact on the availability (and cost) of those 

services to the public. Access to legal services is also at least in part a governance issue 

because it requires a governance framework that prioritizes the public interest over the 

interests of the professionals it regulates.  
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It must be noted that the Intentions Paper uses the term “legal professions” (plural) so as to include 

notaries and paralegals as “professionals” alongside lawyers. However, this statement uses the 

term “legal profession” (singular) to refer to lawyers, in keeping with the Legal Profession Act15 

currently in force in BC as well as the terminology of the UN Basic Principles on the Role of 

Lawyers16 which sets out international standards for regulation of the legal profession, including 

the necessity for the rule of law of upholding the independence not only of individual lawyers but 

also the governance of the legal profession.  

 

BC government incursion on the independence of the legal profession 
 

The Intentions Paper focuses on independence of the legal profession as it applies to individual 

lawyers: 

 

The Ministry is not proposing, and has no intention of implementing, changes that would 

interfere with the ability of a lawyer (or other legal service provider) to fearlessly advocate 

for their client and provide independent legal advice to their client, even, and especially, 

when their client is at odds with government [emphasis added]. 

 

The Intentions Paper omits recognition of the principle that independence applies not only to 

individual lawyers but also to the governance of the legal profession.17 The Intentions Paper states:  

 

Many other common law jurisdictions have moved away from self-regulation in favour of 

alternative regulatory models featuring enhanced government oversight (often referred to 

as “co-regulation”). For example, in 2007, England and Wales created a state-appointed 

Legal Services Board to oversee the regulators of the legal professions in that jurisdiction. 

Similar models are also in place in most Australian states. However, the Ministry is not 

proposing this kind of change. The reforms contemplated in this paper would ensure that 

legal professions in B.C. remain (or become, in the case of licensed paralegals) self-

regulating.  

 

The BC AG’s Intentions Paper mentions but does not discuss or evaluate the United Kingdom 

(UK) or Australian states’ legislation,18 but distances itself from “co-regulation” and states it will 

continue with “self-regulation.” Yet, the proposals in the Paper contradict this assurance, setting 

out clear intentions to significantly increase government control over lawyers by reducing, if not 

removing, lawyers’ majority control over the qualifications, discipline and governance of lawyers.  

 

Majority control of the legal profession may shift from lawyers to government appointees, 

notaries, paralegals and others  

 

It is important to note that the current governance model set out in the BC Legal Profession Act 

does not provide for full self-governance, in that the statute provides that the AG and five 

government-appointed benchers are among the governing Benchers. At the present time, there are 

32 Benchers, including the AG plus six government appointees.19 While this is a minority, the BC 

government currently has significant influence over the Benchers through its control over the 

identity of its appointees.  
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This minority arrangement has been accepted or tolerated by the BC legal profession as providing 

sufficient independence from government. However, the Intentions Paper appears to propose a 

radical shift of control.  

 

It proposes a “board of directors” (instead of “Benchers”) of which the AG would not be a member, 

and says the “directors appointed by government should constitute a minority on the board.”  The 

Intentions Paper reports that the Canadian Bar Association, BC Branch (CBABC) has 

recommended that the number of benchers be reduced to 15.20 The BC government reportedly may 

take up the CBABC recommendation for a board of 15 directors with seven government appointees 

plus representatives of notaries, paralegals and others.21 The number of elected lawyers could thus 

be reduced to a minority of five. In this suggested proposal, control of the legal profession by 

elected lawyers would be removed, and majority control over the legal profession would be placed 

in the hands of a combination of government appointees, notaries, paralegals and others.  

 

Any such proposal would be dramatically at odds with the UN Basic Principles on the Role of 

Lawyers which specifies in Principles 24 and 25 that:   

 

24. Lawyers shall be entitled to form and join self-governing professional associations to 

represent their interests, promote their continuing education and training and protect their 

professional integrity. The executive body of the professional associations shall be elected 

by its members and shall exercise its functions without external interference. 

25. Professional associations of lawyers shall cooperate with Governments to ensure that 

everyone has effective and equal access to legal services and that lawyers are able, without 

improper interference, to counsel and assist their clients in accordance with the law and 

recognized professional standards and ethics [emphasis added]. 

These standards call for cooperation with governments, not control by governments. International 

standards are clear that independence of the legal profession call for a model by which lawyers 

elect the executive body of their professional association, without external interference from 

governments.  

The public interest 
 

The Intentions Paper indicates that the BC government wishes to ensure that the legal profession 

has a clear focus on public interest rather than members’ self-interest.22 This is in keeping with 

international standards.  

 

The Intentions Paper does not define what it means by the term, “public interest.” However, the 

term is defined by the current Legal Profession Act in Section 3 as: 

 

(a) preserving and protecting the rights and freedoms of all persons, 

(b) ensuring the independence, integrity, honour and competence of lawyers, 

(c) establishing standards and programs for the education, professional responsibility and 

competence of lawyers and of applicants for call and admission, 

(d) regulating the practice of law, and 

(e) supporting and assisting lawyers, articled students and lawyers of other jurisdictions 

who are permitted to practise law in British Columbia in fulfilling their duties in the 

practice of law. 
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The Paper has a clear focus on reducing the rights of lawyers to govern themselves as members of 

the legal profession and the Law Society of BC by: 

 

▪ referring to lawyers as “licensees,” not “members” of the Law Society of BC;  

▪ establishing “public accountability mechanisms suitable to that of a regulator that regulates in 

the public interest and not that of a membership-driven organization,”  

▪ remove the rights of members to bring forward resolutions that “purport to direct the actions 

of the regulator’s board,” and  

▪ remove members’ authority to “approve or reject the regulator’s rules as determined by the 

board mandate to address the public interest.”  

 

The specificity and tone of these recommendations suggest that the BC AG has concerns that the 

current governance model has allowed members of the Law Society of BC to inappropriately 

thwart the Law Society’s legislated mandate to uphold the public interest and has instead focussed 

on the self-interests of lawyers. However, the Intentions Paper provides no indication of what these 

concerns may be and how the public interest is alleged to be at risk under the present governance 

model.  

 

The present definition of the public interest in the Legal Profession Act is in keeping with the UN 

Basic Principles on the Role of Lawyers, which in Principles 9, 14-16 provides that governments, 

professional associations, and educational institutions are to cooperate towards the goals of 

integrity, education, competence, and protection of rights and freedoms to perform their 

professional functions, both individual and corporate, in accordance with domestic and 

international law:  

 

9. Governments, professional associations of lawyers and educational institutions shall 

ensure that lawyers have appropriate education and training and be made aware of the 

ideals and ethical duties of the lawyer and of human rights and fundamental freedoms 

recognized by national and international law. 

 

[…] 

 

14. Lawyers, in protecting the rights of their clients and in promoting the cause of justice, 

shall seek to uphold human rights and fundamental freedoms recognized by national and 

international law and shall at all times act freely and diligently in accordance with the law 

and recognized standards and ethics of the legal profession. 

 

15. Lawyers shall always loyally respect the interests of their clients. 

 

16. Governments shall ensure that lawyers (a) are able to perform all of their professional 

functions without intimidation, hindrance, harassment or improper interference; (b) are 

able to travel and to consult with their clients freely both within their own country and 

abroad; and (c) shall not suffer, or be threatened with, prosecution or administrative, 

economic or other sanctions for any action taken in accordance with recognized 

professional duties, standards and ethics [emphasis added]. 
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It is not clear how the proposals in the Intentions Paper would enhance the Law Society of BC’s 

current requirement that it act in the public interest as set out in the Legal Profession Act. However, 

reduced representation of elected lawyers and majority control by government and others in the 

governance of BC’s legal profession falls short of international standards of self-governance.   

 

Inclusion of notaries and paralegals under the Legal Profession Act 
 

This submission takes no position concerning inclusion of notaries and paralegals in the terms of 

the Legal Profession Act except to urge that their work be carefully delineated by the Law Society 

of BC and that the qualifications and work of paralegals always be overseen by qualified lawyers. 

Caution is needed in any proposal that paralegals and notaries have governance oversight of 

lawyers.  
 

Access to justice 
 

The Intentions Paper’s stated purpose of enhancing access to justice omits consideration of 

international law and standards guaranteeing the right to adequate, properly qualified legal 

representation. This includes the right to legal aid when required for effective access to remedies 

and fair hearings not only for criminal matters but also for civil matters, including family law, 

administrative law, and poverty law.23  

 

It is noted that in 1992 the BC government imposed a special tax of seven percent on legal services 

to fund legal aid. This tax does not apply to any other professional services. In 2002 the BC 

government dramatically cut legal aid funding by 40 percent but kept the tax in place. Lack of 

sufficient legal aid funding has disproportionately affected women and Indigenous Peoples. Since 

then, the BC government has restored some funding to legal aid. By 2017 the special tax on legal 

services raised more than $210 million per year, but only a fraction has been paid to legal aid. By 

2022 $108.6 million of the funds collected by the special tax was being provided to Legal Aid 

BC.24 
 

The BC government's provision of legal aid services is inadequate to fulfill its international legal 

obligations. This could be remedied by providing Legal Aid with adequate funding using the 

proceeds of the legal services tax. 

 

Recommendations: Cooperation with government, not control by government 
 

Lawyers’ Rights Watch Canada urges the BC AG to ensure that it fully recognizes the legal 

profession as independent and not subject to control by government. This is a fundamental 

principle of the rule of law, grounded in international law, including the ICCPR, and elaborated in 

the UN Basic Principles on the Role of Lawyers. This means ensuring that the legal profession is 

to be controlled by elected members of the legal profession, not by a combination of government 

appointees, notaries, paralegals and others.  

 

It is recommended that the BC government transparently allocate to Legal Aid all funds collected 

under the tax on legal services. 
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While the legal profession must not be controlled by government, it should cooperate with 

government in accordance with the realization of all persons’ rights and freedoms, as spelled out 

in Section 3(a) of the Legal Profession Act. The Law Society of BC is urged to engage as full 

partners with the BC AG to ascertain what forms of modernization and cooperation regarding 

regulation may be appropriate in compliance with international law and standards for 

independence of the legal profession in keeping with the rule of law.  

 

All stakeholders are urged to thoroughly study and comply with all relevant international human 

rights law and standards regarding the legal profession and access to justice, including ensuring 

adequate funding to courts and tribunals and for the provision of criminal and civil legal aid in 

accordance with international law and standards. 
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Appendix: BC’s international human rights obligations  
 

The government of BC is obligated to implement customary international law and all human rights 

treaties ratified by Canada, which are binding at international law on all levels and branches of 

governments in Canada, including federal, provincial and municipal governments.25  

 

Competent and independent legal representation is integral to the right to a fair trial which is a 

matter of customary international law binding on all States and entrenched in the Universal 

Declaration of Human Rights (UDHR).26 Canadian governments at all levels are also obligated to 

implement the following treaties ratified by Canada, all of which contain provisions relevant to 

the independence and integrity of legal systems, of which competent and independent legal 

representation to seek remedies is integral:  

 

▪ International Covenant on Civil and Political Rights (ICCPR),27 which guarantees the rights 

to fair trial including adequate legal representation, and the right to remedies for human rights 

violations; 

▪ International Covenant on Economic, Cultural and Social Rights (ICESRC),28 by which States 

undertake to ensure equal rights related to such matters as labour rights, health care, housing, 

and education;  

▪ International Convention on the Elimination of All Forms of Racial Discrimination (ICERD)29 

which guarantees equal protection of the law from racial, gender, language or religious 

discrimination; 

▪ Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or 

Punishment (UNCAT),30 which obligates States to ensure effective remedies for torture or ill-

treatment;  

▪ Convention on the Elimination of All Forms of Discrimination Against Women (CEDAW)31 

by which States undertake “to ensure through competent national tribunals and other public 

institutions the effective protection of women against any act of discrimination…”; 

▪ Convention on the Rights of the Child (CRC)32 which includes guarantees of “appropriate 

assistance to parents and legal guardians in the performance of their child-rearing 

responsibilities…”; 

▪ Convention on the Rights of Persons with Disabilities (CRPD),33 which includes guarantees of 

equal recognition before the law and effective access to justice. 

 

Canadian governments are also expected to abide by the following international instruments: 

 

▪ UN Declaration on the Rights of Indigenous Peoples (UNDRIP),34 with which all BC 

legislation must be made consistent (Declaration on the Rights of Indigenous Peoples Act);  

▪ UN Basic Principles on the Role of Lawyers;35  

▪ UN Declaration on Human Rights Defenders;36 

▪ UN Principles and Guidelines on Access to Legal Aid in Criminal Justice Systems,37 which is 

applicable “mutatis mutandis, in civil and administrative law cases where free legal assistance 

is indispensable for effective access to the courts and a fair hearing, as well as for access to 

legal information and counsel and to mechanisms of alternative dispute resolution.”38 
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