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Re: Need for an Independent Commission of Inquiry to investigate unlawful use of force by
Hong Kong Police Force and other non-state actors
Lawyers’ Rights Watch Canada (LRWC) 1 urges Hong Kong to comply with its international law
obligations to ensure rights to protest and investigate and remedy violations. LRWC calls on
Hong Kong authorities to recall that failure to afford protection by the rule of law is known to
“[compel] recourse, as a last resort, to rebellion against tyranny and oppression.” (Universal
Declaration of Human Rights Preamble).
LRWC asks Hong Kong authorities to take all measures necessary to ensure:
1.

2.

the right of protesters to voice their demands and engage in peaceful protests free
from arbitrary arrest or detention, the excessive use of force by police, or violence
from state or non-state actors;
an investigation by independent experts into allegations of excessive or unlawful use
of force by police against protesters and journalists to determine whether use of force
by police complied with or contravened international human rights laws and
standards and to recommend the remedies and reform required to redress any
violations of State duties and individual rights, ensure accountability, and prevent
reoccurrence; and,

1

LRWC is a committee of lawyers and others who promote international human rights through advocacy, education
and research. LRWC has consultative status with the United Nations (UN) Economic and Social Council

Re: Independent Commission of Inquiry to investigate unlawful use of force by Hong Kong police

1

3.

compliance with the requirements of the United Nations (UN) International Covenant
on Civil and Political Rights (ICCPR),2 the UN Convention against torture and other
cruel, inhuman or degrading punishment or treatment (CAT)3 and other applicable
instruments, as well as with recommendations issued by the Human Rights
Committee in March 20134 and of the Committee against Torture in December 2015.5

LRWC further urges the Hong Kong authorities to strengthen cooperation with the UN Office of
the High Commissioner for Human Rights and relevant Special Procedures of the Human Rights
Council. This cooperation should include seeking technical assistance in taking the abovementioned measures within a clearly established timeframe.
BACKGROUND
In a letter dated 28 June 2019,6 LRWC identified reports of excessive and unlawful use of force
by members of the Hong Kong Police Force (“the police”) against peaceful protesters on 12 June
2019 which included allegations of disproportionate and unnecessary police use of batons,
rubber bullets, tear gas, pepper spray and beanbag shots. Other police actions apparently in
contravention of international human rights law cited in that letter were mass arrests, lack of
visible identification of police officials, and restricted access to medics seeking to give medical
attention injured protesters and journalists seeking to report on the protests.
Since June 2019, Hong Kong authorities have increased police powers, sought to restrict and
criminalize the exercise of rights to freedoms of assembly and expression, and encouraged or
allowed an alarming increase in the dangerous use of force by police against protesters and
journalists. These measures have resulted in serious injuries to protesters and bystanders, mass
arrests, and restriction of the public’s right to freedom of information. Increased use of force by
police since June has included the use of live ammunition against unarmed protesters, the
indiscriminate blasting of protesters with water containing chemical dye and continued use of
tear gas, rubber bullets, pepper spray, and bean bags. State authorities have inaccurately
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characterized protesters as ”rioters” and as of 4 December 2019 more than 5,8007 individuals
have been arrested. Police have also blocked medical personnel and emergency ambulances from
effectively attending to injured protesters and obstructed the work of news media by dispersing
and targeting journalists.
Instead of addressing the protesters’ legitimate demands for reform or encouraging meaningful
dialogue, Hong Kong authorities have misused powers of arrest, prosecution, and law-making to
impose arbitrary control, block peaceful dialogue, and criminalize criticism and opposition.
Protesters have been detained and criminally charged for “rioting,” “unlawful assembly” or
“disorder in public places” under the Public Order Ordinance. The UN Human Rights Committee
in its 2013 review of Hong Kong’s compliance with its obligations under the ICCPR, expressed
concern about the application of such terms under the Ordinance “which may facilitate excessive
restriction to the Covenant rights,” and recommended that authorities “ensure the implementation
of the Public Order Ordinance is in conformity with the Covenant.”8
Additional actions taken by Hong Kong authorities include failing to confirm withdrawal of the
proposed extradition bills until 26 October 2019; failing to respond in a timely and adequate
manner to violent mobs at the Yuen Long station on 21 July 2019; allowing, directing or
encouraging an increase in the use of force by police; and failing to halt violence against
protesters by armed gang members. The authorities also fast-tracked the adoption of legislation
banning face masks at public gatherings, used by protesters to protect themselves from tear gas
and to avoid being identified. The ban has since been ruled unconstitutional by Hong Kong’s
High Court, but the Court’s power to rule on constitutionality under Hong Kong’s Basic Law has
been challenged by China’s top legislative body, the Standing Committee of the National
People’s Congress.
Since the first incident of police violence on 12 June 2019, the Hong Kong Government has
failed to establish an independent investigation of allegations of unlawful use of force and
misconduct by police that could ensure the remediation and restrictions required by international
human rights law.
INTERNATIONAL HUMAN RIGHTS LAW OBLIGATIONS
The right to engage in peaceful protest is protected by the ICCPR and affirmed by article 12 of
the UN Declaration on the Right and Responsibility of Individuals, Groups and Organs of
Society to Promote and Protect Universally Recognized Human Rights and Fundamental
Freedoms (UN Declaration on Human Rights Defenders). This right is instrumental to the
defence of other internationally protected rights. Any restrictions on this right, such as the use of
excessive or unlawful force by police, must be held to a very high standard of compliance with
international human rights law. As observed by UN Special Rapporteur, Michel Forst,
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Even where some rights or freedoms are restricted in a situation of emergency or to protect
public order, the right to associate, advocate and protest in relation to the restrictions, in
effect to monitor and debate the restrictions, can neither be restricted nor suspended (…) in
times of great peril, the need for a robust civil society and independent voices, for
independent monitoring and accounting, is even greater.9
International human rights law requires that the use of force by police at public demonstrations
be the exception and used under strictly necessary circumstances consistent with internationally
recognized principles.10 The use of force must be governed by principles of legality, necessity,
and proportionality, and authorities are to use only those measures that are safest and least
harmful to demonstrators.11
The ICCPR creates binding obligations on Hong Kong to exercise due diligence to prevent,
punish, investigate, and redress violations of protected rights committed by State or non-state
actors. Failure to take such measures can constitute violations by the State of the ICCPR. The
UN Human Rights Committee stated in General Comment 31:
There may be circumstances in which a failure to ensure Covenant rights as required by
Article 2 would give rise to violations by States Parties of those rights, as a result of States
Parties’ permitting or failing to take appropriate measures or to exercise due diligence to
prevent, punish, investigate or redress the harm caused by such acts by private persons or
entities.12
Credible complaints of unlawful force by police must be fully investigated by a body of
competent experts acting independently of police and the executive. The purpose of an
investigation is to establish what occurred; whether the use of force complied with the applicable
international human rights law, to ensure accountability and non-reoccurrence and to provide
redress to victims of violations. An investigation by a body lacking independence or competence
is not considered an investigation and cannot result in the remedies required.
The Independent Police Complaints Council (IPCC)13 is not capable of conducting the required
investigation due to factors such as lack of independence, lack of competence and lack of public
trust. Indicators of lack of independence include: IPCC members are appointed by the Chief
Executive and do not have security of tenure; the Chief Executive can remove the Chair and
Vice-Chairs; and, fees and allowances for IPCC members are determined and paid at the
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discretion of the Chief Executive.14 With respect to competence, the IPCC does not have the
power to subpoena witnesses or evidence. In November, an international panel of experts (IPE)
appointed to advise the IPCC confirmed that the IPCC was not equipped to carry out the type of
investigation required. A month later, on 10 December, the IPE withdrew reiterating, “We
ultimately concluded that a crucial shortfall was evident in the powers, capacity and independent
investigative capability of IPCC.”15 Lack of public trust is demonstrated by the fact that the
purported IPCC investigation has not satisfied the protesters’ demand for an investigation of
police brutality and misconduct.
RECOMMENDATIONS OF UN HUMAN RIGHTS MONITORING BODIES
In its third review of Hong Kong in March 2013, the Human Rights Committee remained
“concerned that investigations of police misconduct are still carried out by the police themselves
through the Complaints Against Police Office (CAPO) and that IPCC has only advisory and
oversight functions to monitor and review the activities of CAPO and that the members of IPCC
are appointed by the Chief Executive.”16 The Committee recommended that authorities:
12. (…) take necessary measures to establish a fully independent mechanism mandated to
conduct independent, proper and effective investigation into complaints about the
inappropriate use of force or other abuse of power by the police and formulate binding
decisions in respect of investigations conducted and findings regarding such complaints.
Following its 2015 review of Hong Kong, the Committee against Torture reiterated concerns
expressed in its 2008 review that investigations of police continue to be conducted by CAPO,
and that the IPCC “remains an advisory and oversight body of the investigations of the
Complaints Office, with no power to conduct investigations on its own.”17 Among its principal
recommendations for implementation, the Committee reiterated its previous recommendation
that:
9. (…) Hong Kong, China, consider establishing a fully independent mechanism
mandated to receive and investigate complaints against all officials and ensure there is no
institutional or hierarchical relationship between the investigations of that particular body
and the suspected perpetrators of the acts that form the basis of a complaint.
Additional norms governing the use of force and the duty to investigate violations derived from a
combination of customary rules and general principles of law under international human rights
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law include the UN Code of Conduct for Law Enforcement Officials,18 the UN Basic Principles
on the Use of Force and Firearms by Law Enforcement Officials (UN Basic Principles)19
complemented by the UN Human Rights Guidance on Less-Lethal Weapons in Law
Enforcement (“UN Guidance”)20. Article 2 of the Code obliges law enforcement officials to
“respect and protect human dignity and maintain and uphold the human rights of all persons.”
Article 3 prohibits the use of force except where force is reasonably necessary, appropriate and
proportionate to the object to be achieved. The use of firearms is prohibited except where “a
suspected offender offers armed resistance or otherwise jeopardizes the lives of others and less
extreme measures are not sufficient to restrain or apprehend the suspected offender.” In addition,
the UN Guidance reinforces “the use of less-lethal weapons to disperse an assembly should be
considered a last resort.”
Regarding assemblies, the UN Basic Principles provide as follows:
12. As everyone is allowed to participate in lawful and peaceful assemblies, in accordance
with the principles embodied in the Universal Declaration of Human Rights and the
International Covenant on Civil and Political Rights, governments and law enforcement
agencies and officials shall recognize that force and firearms may be used only in accordance
with principles 13 and 14.
13. In the dispersal of assemblies that are unlawful but non-violent, law enforcement officials
shall avoid the use of force or, where that is not practicable, shall restrict such force to the
minimum extent necessary.
14. In the dispersal of violent assemblies, law enforcement officials may use firearms only
when less dangerous means are not practicable and only to the minimum extent necessary.
Law enforcement officials shall not use firearms in such cases, except under the conditions
stipulated in principle 9.21
Under principle 9 of the UN Basic Principles, authorities may resort to the lethal use of firearms
only when strictly unavoidable to protect life. The UN Human Rights Committee recommended
in 2013 that Hong Kong should “increase its efforts to provide training to the police with regard
to the principle of proportionality when using force, taking due account of the United Nations
[Basic] Principles.” 22 In addition, the Committee against Torture in its 2016 report
recommended that authorities “publicize the police general orders and related guidelines on the
use of force and make sure that they are in compliance with international standards,” and
18
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“strengthen ongoing training for all law enforcement officers (…) on international standards on
the use of force, as well as on their liability in the event of excessive use of force.”23
When the complaints relate to State agents, the State must ensure an investigation independent of
the State agents and of the State authorities in charge of the agents. Principle 23 identifies the
requirement of an independent process to determine whether the use of force or firearms by
police was lawful and if unlawful, to determine remedies.
23. Persons affected by the use of force and firearms or their legal representatives shall have
access to an independent process, including a judicial process. In the event of the death of
such persons, this provision shall apply to their dependants accordingly (emphasis added).
CONCLUSION
LRWC encourages you and the relevant parts of the Hong Kong Government to seriously
consider taking the steps outlined in this letter, to ensure compliance with international human
rights obligations and the safeguarding of fundamental freedoms.
We welcome a response from you in the coming weeks.
Sincerely,

Gail Davidson, Executive Director, LRWC
Copied to:
Special Rapporteur on the promotion and protection of the right to freedom of opinion and expression
Mr. David Kaye
Email: freedex@ohchr.org
Mr. Clément Nyaletsossi Voulé, SR on the rights to freedom of peaceful assembly and of association
Email: freeassembly@ohchr.org
Special Rapporteur on the situation of human rights defenders
Mr. Michel Forst
Email: defenders@ohchr.org
Philip J Dykes,
Hong Kong Bar Association Chairman
Email: info@hkba.org
Mr/ Chui Man Hin, Hinz
Administrative Assistant to the Secretary of Justice for Hong Kong
Email: sjo@doj.gov.uk
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Mr. Matthew Cheung Kin-chung
Chief Secretary for Administration
Email: cso@cso.gov.hk
Mr. Patrick Nip Tak-kuen
Secretary for Constitutional and Mainland Affairs
Email: cmabenq@cmab.gov.hk

Chris Ping-keung Tang
Commissioner of Hong Kong Police
Email: jpc-office-1-pprb@police.gov.hk
Consul General of Canada in Hong Kong and Macao
Email: hkong@international.gc.ca

Ambassador Cong Peiwu
Chinese Ambassador to Canada
E-mail: chineseembassy.ca@gmail.com
Dominic Barton,
Ambassador of Canada to the People’s Republic of China
Email: hkong@international.gc.ca
Mr. José Guevara
Ms. Leigh Toomey
Ms. Elina Steinerte
Mr. Sètondji Adjovi
Mr. Seong-Phil Hong
Working Group on Arbitrary Detention
wgad@ohchr.org

Christopher Patten, the Rt. Hon. The Lord Patten of Barnes CH
House of Lords
London SW1A 0PW
Email: contactholmember@parliament.uk
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