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To the UN Working Group:
1. We thank you for your letter dated 6 April 2017, transmitting the response of the
Government of Viet Nam to our Petition concerning the arbitrary detention of Mr
Nguyen Van Dai, which was filed with the Working Group on 25 November 2016. We
welcome the opportunity provided by the Working Group to respond to Viet Nam’s
reply before the Working Group’s upcoming session.
2. These observations on the Government’s reply are organised as follows. First, we will
provide you with an update on the situation of Mr Nguyen Van Dai. Second, we will
address the comments of the Government of Viet Nam as far as they relate to the
exercise of Mr Nguyen Van Dai’s fundamental rights. Third, we will address the
Government’s comments as far as they relate to the violations of Mr Nguyen Van Dai’s
fair trial rights.
I.

Update on Mr Nguyen Van Dai’s current situation

3. Mr Nguyen Van Dai has been detained since 16 December 2016. As conceded by the
Government of Viet Nam, he has not had access to a lawyer for the entire duration of
his pre-trial detention. One of the consequences of the denial of access to counsel is
that it has been difficult for Mr Nguyen Van Dai’s legal representatives to obtain up to
date information on Mr Nguyen Van Dai’s situation. We reiterate that this should not
affect the outcome of this Petition, consistent with the position of the Working Group
in this regard.1 Other consequences are that Mr Nguyen Van Dai’s detention has been
repeatedly extended without him being represented during the relevant hearings. It is
not clear when extension of his pre-trial detention will next be considered, nor has a
trial date been set.
4. During his 16-month pre-trial detention, his access to other visitors has been severely
limited as well. Contrary to the information provided by the Government of Viet Nam,
he has only been able to see his wife, Mrs Vu Minh Khanh, twice – in October 2016 and
January 2017. The visits lasted for 15-30 minutes each, and were conducted via
telephone through a glass wall. Prison guards were present at all times.
5. Mr Nguyen Van Dai’s health appears to be deteriorating. He has lost a significant
amount of weight and complained about pains in his joints and headaches.
6. Mr Nguyen Van Dai’s human rights work and his resulting detention continue to be
recognised across the world. On 1 April 2017, poet Simon Pomery paid tribute to Mr
Nguyen Van Dai during the second English PEN Modern Literature Festival.2 On 5
April 2017, Mr Nguyen Van Dai received the Human Rights Prize
(Menschenrechtspreis) from the German Association of Judges (Deutscher
Richterbund), Germany’s largest professional organisation for judges and prosecutors.
The award is bestowed on judges, prosecutors or lawyers for outstanding merit in the
defence of human rights. The German Association of Judges recognised Mr Nguyen
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Van Dai’s work “fighting for a democratic and liberal future” and “his efforts to defend
human rights”.3 When attempting to travel to Germany to receive the award on her
husband’s behalf, Mrs Vu Minh Khanh was stopped at the airport and informed that
she is not allowed to leave the country until 2019.4 Mr Nguyen Van Dai was also
nominated for the Lawyers for Lawyers Award.
II.

Mr Nguyen Van Dai’s detention constitutes Category II arbitrary
detention

7. In its reply, the Government of Viet Nam argues that Mr Nguyen Van Dai “has not been
prosecuted and arrested for exercising of the right to freedom of opinion and
expression, but for suspected commission of a criminal offence.”5
8. We reiterate that Mr Nguyen Van Dai’s arrest and detention were the result of the
lawful exercise of his right to freedom of opinion and expression (Article 19 ICCPR and
UDHR), and the right to take part in the conduct of public affairs (Article 25 ICCPR
and Article 21 UDHR), and that his detention therefore constitutes Category II
arbitrary detention.
A. The detention of Mr Nguyen Van Dai constitutes Category II arbitrary detention
because his deprivation of liberty results from the exercise of his right to freedom of
opinion and expression (Article 19 ICCPR, Article 19 UDHR)
9. In its reply, the Government of Viet Nam argues that Mr Nguyen Van Dai;6
“stored, made and uploaded on the Internet materials which distort the
national policies and legislation, defamed the State and planned a coup-d’etat
[sic]. He affiliated with opposing individuals and organizations in conducting
propaganda to induce supporters and incite violence to overthrow the
government.”
According to the Government, this discloses “signs of crimes under Article 88 of the
Criminal Code, which threaten national security and public order”.7 The Government
of Viet Nam further argues that this provision is “entirely compatible with
international human rights law”, and is used to prosecute instances of abuse of the
right to freedom of expression which seriously threaten national security.8
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10. These allegations are not substantiated by the Government in any way. The
Government fails to indicate what kind of materials were allegedly uploaded by Mr
Nguyen Van Dai, how these materials incited violence or an overthrow of the
Government, or how Mr Nguyen Van Dai’s activities otherwise disclose any criminal
offence. On the contrary, the Government of Viet Nam refers to activities that are
perfectly legitimate in any democratic society such as “affiliat[ing] with opposing
individuals and organizations”. In short, the argument of the Government that Mr
Nguyen Van Dai is being prosecuted for an abuse of his right to freedom of expression
– rather than the legitimate exercise of this right – is entirely unfounded.
11. Even if the argument that Mr Nguyen Van Dai was arrested and detained in response
to a form of abuse of his right to freedom of expression would have been substantiated,
and the Government would have argued that his arrest and detention are therefore
justified under Article 19(3) of the ICCPR, we reiterate that none of the elements of the
three-part test set out in Article 19(3) have been met:
a. The interference was not provided by law. First, we reiterate that – given
that Mr Nguyen Van Dai was detained for his political and blogging activities –
there cannot be a legal basis for his detention. The detention appears to lack
legal basis on other grounds as well, including that Mr Nguyen Van Dai has
been detained incommunicado for 16 months without being formally informed
of the legal basis of his detention or his trial date, nor has he been brought
before a court whenever his pre-trial detention was extended.9 Second, to the
extent that the Government would argue that Article 88 of the Penal Code
forms the legal basis of Mr Nguyen Van Dai’s arrest and detention, we reiterate
that this provision fails to meet the test of ‘provided by law’. Article 88 of the
Penal Code is overbroad and ill-defined, and therefore provides the
Government of Viet Nam with a tool to quash any kind of dissent and arbitrarily
detain individuals who dare criticise the Government’s policies.10
b. The interference did not pursue a legitimate aim. It is for a State party
to invoke a legitimate ground for restriction of the right to freedom of
expression, and to subsequently demonstrate in specific and individualized
fashion the precise nature of the threat.11 In its Reply, the Government of Viet
Nam fails to indicate which legitimate aim is served by Mr Nguyen Van Dai’s
arrest and detention, nor does it substantiate that there was a specific threat.
We therefore reiterate that, contrary to the guidance provided by the UN
Human Rights Committee in its General Comment No. 34, Mr Nguyen Van
Dai’s arrest and detention only serve to muzzle any advocacy of for instance
democracy and human rights.12 This does not constitute a legitimate aim within
the meaning of Article 19(3) of the ICCPR.
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c. The interference was not necessary and proportionate. We reiterate
that even if the first two elements of the three-part test would have been met,
the measures adopted by the Government of Viet Nam are disproportionate. 13
Mr Nguyen Van Dai’s arrest and detention result from his expression on his
blogs and during meetings with regard to government policies and the human
rights situation in Viet Nam. According to the Human Rights Council, the
expression of such opinions and dissent should never be subject to
restrictions.14 Criminal sanctions, such as incarceration, should furthermore
only be imposed in exceptional circumstances, such as hate speech that incites
violence.15 Mr Nguyen Van Dai’s lengthy pre-trial detention, which has largely
been incommunicado, is not a necessary and proportionate response by the
Vietnamese Government to the lawful exercise of his fundamental rights.
12. In the absence of any evidence that Mr Nguyen Van Dai’s arrest and detention are
justified under Article 19(3) of the ICCPR, we reiterate that Mr Nguyen Van Dai’s arrest
and detention instead were the result of the lawful exercise of his right to freedom of
opinion and expression. The purpose of his arrest and detention is to punish him for
exercising his rights under Article 19 ICCPR, to silence him during a further period of
detention, and to deter others from speaking out against the State. This is clear on the
basis of the following:
a. Mr Nguyen Van Dai’s arrest and detention follow a pattern of
harassment as a result of the exercise of his right to freedom of
expression. As set out in the Petition, Mr Nguyen Van Dai has been vocal in
expressing his views on democracy and the state of human rights in Viet Nam
for over ten years.16 He expressed views and opinions on democracy and other
political issues relating to human rights in a range of fora.17 As a result, he has
been subject to attacks, arrest and detention on the basis of the same provision,
Article 88 of the Penal Code.18 In the nine months prior to his arrest, Mr
Nguyen Van Dai actively pursued a campaign for human rights protection in
Viet Nam.19 On 16 December 2015, the day of his arrest, Mr Nguyen Van Dai
was scheduled to attend meetings with EU delegates to discuss the human
rights situation in Vietnam.20
b. Mr Nguyen Van Dai’s arrest and detention were widely criticised by
international organisations. As set out in the Petition, Mr Nguyen Van
Dai’s arrest and detention were widely condemned. The United Nations’ High
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Commissioner for Human Rights (“UNHCHR”),21 the European Parliament,22
the United States’ State Department,23 a coalition of 26 non-government
organisations24 and a coalition of 73 Members of Parliament from around the
world25 have criticised Mr Nguyen Van Dai’s detention and called for his
release.
c. Mr Nguyen Van Dai’s arrest and detention are consistent with the
well-documented approach of the Vietnamese authorities in
prosecuting critics of its authoritarian regime, in particular on the
basis of Article 88. Contrary to what the Government claims, it consistently
fails to respect, protect and promote human rights in Viet Nam. The
Vietnamese authorities regularly prosecute critics of its authoritarian regime.26
Viet Nam is repeatedly condemned by international human rights groups for
non-compliance with international standards of freedom of expression.27 It
ranks among the ten countries which respect press freedom the least, 28 and
among the ten countries that have imprisoned the highest number of
journalists in 2015.29 Human rights lawyers working in Viet Nam also
frequently face reprisals either in relation to their own human rights advocacy
or due to their legal representation of journalists and others who are critical of
the Government.30 Article 88 in particular has become a tool for the
Government of Viet Nam to crack down on legitimate dissent.31 As set out in
the Petition, journalists, bloggers and pre-democracy activists and human
rights lawyers who have been prosecuted under Article 88 of the Penal Code
and similar provisions include: blogger and pro-democracy activist Tran
Huynh Duy Thuc;32 blogger Le Thanh Tung;33 political blogger Truong Duy
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Nhat,34 anti-corruption campaigner Dinh Tat Thang35 and human rights lawyer
Le Cong Dinh.36 In October 2016, the UNHCHR called for all individuals
detained in Viet Nam in connection with Article 88 of the Penal Code and
similar provisions to be released.37
13. In summary, the argument of the Government of Viet Nam that Mr Nguyen Van Dai is
being prosecuted for an abuse of his right to freedom of expression – rather than the
legitimate exercise of this right – is entirely unfounded. The Government has failed to
demonstrate that Mr Nguyen Van Dai’s arrest and detention were justified under
Article 19(3). Instead, Mr Nguyen Van Dai’s arrest and detention fit squarely within a
pattern of harassment to which he has been subjected as a result of the exercise of his
right to freedom of expression over the past years, and more broadly, the welldocumented practice of the Government to prosecute critics of its authoritarian
regime, including on the basis of Article 88. This strongly indicates that his detention
is the result of the legitimate exercise of his right to freedom of expression.
B.

The detention of Mr Nguyen Van Dai constitutes Category II arbitrary detention
because his deprivation of liberty results from the exercise of his right to take part in
the conduct of public affairs (Article 25 ICCPR, Article 21 UDHR)

14. In its reply, the Government of Viet Nam reiterates its argument that Mr Nguyen Van
Dai was arrested for “suspected commission of criminal offences”, rather than his
involvement in providing human rights education to members of the community.38 The
Government refers to its arguments in relation to freedom of expression.
15. As set out above, the Government’s argument in relation to freedom of expression is
not substantiated in any way. We reiterate that Mr Nguyen Van Dai was arrested and
detained because of the exercise of his right to take part in the conduct of public affairs,
namely his active involvement in civil society, including human rights education. Only
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objective and reasonable restrictions of this right are permissible. 39 Restricting Mr
Nguyen Van Dai’s right under Article 25 of the ICCPR by subjecting him to lengthy,
largely incommunicado pre-trial detention in retaliation for his involvement in civil
society clearly is not an objective and reasonable restriction, and therefore renders his
detention arbitrary in violation of Article 25 ICCPR and Article 21 UDHR.
III.

Mr Nguyen Van Dai’s detention constitutes Category III arbitrary
detention

A. The detention of Mr Nguyen Van Dai constitutes Category III arbitrary detention
because it violates his right to be informed promptly of the nature and cause of the
charge against him (Article 14(3)(a) ICCPR, Article 11 UDHR, BPPP Principle 10) and
his right to be tried without undue delay (Article 14(3)(c) ICCPR, Article 11 UDHR,
BPPP Principle 11)
16. The Government of Viet Nam argues in its reply that Mr Nguyen Van Dai “was duly
informed on [sic] all relevant procedural decisions as well as the nature and causes of
his charges” and that “his case is currently under investigation and Mr Dai will be tried
in accordance with relevant laws and regulations.”40
17. The arguments of the Government are again entirely unfounded. It is not made clear
when Mr Nguyen Van Dai was informed of the charges against him, which “relevant
procedural decisions” he has been informed of, nor has a date been set for his trial
despite the fact that he has been in pre-trial detention for 16 months.
18. In the absence of any evidence that Mr Nguyen Van Dai’s fair trial rights under Article
14(3)(a) and 14(3)(c) ICCPR have been respected, we reiterate that Mr Nguyen Van Dai
has in fact not been formally and fully informed of the alleged criminal act(s)
underpinning the charge(s) or accusations against him. Furthermore, in the 16 months
that Mr Nguyen Van Dai has been detained, he has never been brought before a judge
for determination of his rights, including his pre-trial release.41 This is a clear violation
of Mr Nguyen Van Dai’s fair trial rights under Article 14 ICCPR.
B. The detention of Mr Nguyen Van Dai constitutes Category III arbitrary detention
because it violates his right to adequate time and facilities for the preparation of his
defence and to communicate with counsel of his own choosing without restriction
(Article 14(3)(b) ICCPR, Article 11 UDHR, BPPP Principles 11, 15 and 18)
19. In its reply, the Government of Viet Nam concedes that Mr Nguyen Van Dai has not
had access to counsel in the 16 months of his pre-trial detention. It argues that the
investigation in Mr Nguyen Van Dai’s case “needs to be kept secret in case of crimes
infringing upon national security” and that therefore the prosecutor may decide that
participation of counsel in the proceedings is not possible until after completion of the
investigation.
39
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20. First, as set out in the Petition and above, Mr Nguyen Van Dai is not detained as a
result of his involvement in crimes infringing upon national security, but as
punishment for the legitimate exercise of his fundamental rights. There can therefore
be no legitimate reason to restrict his right under Article 14(3)(b) ICCPR.
21. Second, even if there existed a reasonable suspicion that Mr Nguyen Van Dai was
involved in crimes threatening national security, a limitation of Mr Nguyen Van Dai’s
access to counsel and time and facilities to prepare a defence is contrary to
international human rights law. The fair trial guarantees set out in Article 14(3) are the
minimum guarantees that everyone who is accused of a crime is entitled to.42
Detainees should have access to counsel from the very start of their detention,
including during questioning.43 Even the international standards that permit access to
counsel to be delayed make clear that this is permissible only in exceptional
circumstances.44 However, even in such exceptional cases, access should begin no later
than 48 hours from the time of arrest or detention.45 It is clear that Mr Nguyen Van
Dai’s situation does not quality as one of the very limited situations in which access to
counsel can be delayed for 48 hours. Moreover, his access has now been denied for
over 16 months, which clearly violates international human rights law.
C. The detention of Mr Nguyen Van Dai constitutes Category III arbitrary detention
because it violates his right to communicate with the outside world, particularly with
his family (BPPP Principles 15 and 19)
22. The Government of Viet Nam argues in its reply that as his wife has been able to visit
him three times during his 16-month pre-trial detention, which has otherwise been
incommunicado, the allegations regarding the violation of his right to communicate
with the outside world are unfounded.
23. It follows from Principle 15 that communication “shall not be denied for more than a
matter of days.” Principle 19 clarifies that this can only be made subject to “reasonable
conditions and restrictions as specified by law or lawful regulations”. The rights of
detainees to communicate with the outside world and to receive visits are fundamental
safeguards against human rights violations. Therefore all detainees, regardless of the
offence of which they are accused or convicted, are to be given all reasonable facilities
to communicate with and receive visits from family and friends.46 International
42
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standards and expert bodies only allow restrictions and delays in granting detainees
access to the outside world in exceptional circumstances and for a very short time.47
24. Incommunicado detention increases the risk of additional human rights violations. It
is conducive to torture and may amount to torture itself.48 Prolonged incommunicado
detention is inconsistent with the right of all detainees to be treated with respect for
human dignity and the obligation to prohibit torture or other ill-treatment.49
25. Mr Nguyen Van Dai has only been able to be visited by his wife on two occasions during
his 16-month pre-trial detention, which has otherwise been incommunicado. As visits
should not be denied for more than a matter of days, it is clear that his visitation rights
have been severely restricted by the Vietnamese authorities, in contravention of
international human rights standards.
26. The fact that Mr Nguyen Van Dai has otherwise been detained incommunicado
heightens the risk of further violations of his human rights while in detention. This
includes for instance his right to health. As set out in the Petition, Mr Nguyen Van Dai
suffers from hepatitis B. It is not known whether he is receiving appropriate medical
treatment for his condition. Mr Nguyen Van Dai had not yet recovered from violent
beatings ten days prior to his arrest, following a human rights workshop that he was
running. It is not clear if he has received medical treatment for this either. However,
Mr Nguyen Van Dai’s health generally appears to be deteriorating. This is in line with
reports that prisoners of conscience in Viet Nam are routinely denied medical care and
some prisoners report being told by the authorities that they would not receive any
medical treatment unless they confessed to their alleged crimes.50
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Assembly, Resolution 65/205 (21 December 2010), par. 21; UN HRC, Resolution 8/8 (18 June 2008),
par. 7(c); UN Commission on Human Rights, Resolution 1997/38 (1997), par. 20.
Amnesty International, Prisons Within Prisons: Torture and Ill-Treatment of Prisoners of Conscience
in Viet Nam (2016), p. 9 available at:
https://www.amnestyusa.org/sites/default/files/asa_4141872016_eng_report.pdf.
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IV. REQUESTED ACTION FROM THE WORKING GROUP
27. For the reasons set out above, the detention of Mr Nguyen Van Dai is rendered
arbitrary under Categories II and III. We therefore reiterate our requests to the
Working Group to:
a. render an opinion that the detention of Mr Nguyen Van Dai is arbitrary as being
the result of the legitimate exercise of his rights under Article 19 ICCPR and Article
19 UDHR, and Article 25 ICCPR and Article 21 UDHR and therefore falls within
Category II of the categories of arbitrary detention defined by the Working Group;
b. render an opinion that the detention of Mr Nguyen Van Dai is arbitrary due to
failure by the Government of Viet Nam to ensure his fair trial rights as guaranteed
by Article 14 ICCPR and by Article 10 and 11 UDHR and therefore falls within
Category III of the categories of arbitrary detention defined by the Working Group;
c. recommend that the Government of Viet Nam immediately and unconditionally
release Mr Nguyen Van Dai and withdraw the charges against him;
d. recommend that the Government of Viet Nam provide just compensation to Mr
Nguyen Van Dai for the arbitrary detention that he has suffered; and
e. request that the Government of Viet Nam take such steps as are necessary to
prevent further violations of Mr Nguyen Van Dai’s freedom to expression and
freedom to participate in public affairs as recognised and guaranteed by the ICCPR
and the UDHR.
Submitted by:
Media Legal Defence Initiative
17 Oval Way
London SE11 5RR
United Kingdom
On behalf of:
Lawyer’s Rights Watch Canada
Lawyers for Lawyers
Media Legal Defence Initiative
PEN International
Viet Tan
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