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The Hon Julie Bishop MP 
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Australian Government 
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Fax: +61 2 6273 4112 ;  
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The Hon Andrew Robb AO MP  
Minister for Trade and Investment  
PO Box 6022 
House of Representatives 
Parliament House 
Canberra ACT 2600 Australia 
Fax: +61 2 6273 4128;   
Email: Andrew.Robb.MP@aph.gov.au  
 
H.E.  Paul Robilliard  
Ambassador to Thailand  
Australian Embassy, Thailand 
37 South Sathorn Road 
Bangkok 10120 Thailand 
Fax: 66-02 344 6593;  
Email: sarah.roberts@dfat.gov.au; 
Trudy.McGowan@dfat.gov.au; 

Dear Ministers and Ambassador, 
 
Judicial Harassment in Thailand and Consular protection of Mr. Alan Morison, Journalist, 
Human Rights Defender and Australian Citizen.  

 

Lawyers’ Rights Watch Canada (LRWC) is a committee of Canadian lawyers who promote human 
rights and the rule of law through advocacy, education and research. LRWC is an NGO in Special 
Consultative Status with the Economic and Social Council (ECOSOC) of the United Nations (UN). 
 
LRWC deplores the wrongful prosecution in Thailand of Mr. Alan MORISON and Ms. Chutima 
SIDASATHIAN, journalists with Phuketwan, a newspaper based in Phuket Province in Thailand. 
These two journalists have for several years researched and written about the plight of and human 
rights violations against stateless persons and Rohingya people from Burma. For this work, Mr. 
Morison and Chutima Sidasathian have received several awards, including a 2010 Award for 
Excellence in Human Rights Reporting from the Society of Publishers in Asia (SOPA).1 Journalists 
who investigate and report human rights issues are recognized as human rights defenders in accordance 

                                                 
1 The award was given for their story “Thailand's secret refugee camps,” South China Morning Post. See 
http://www.sopasia.com/awards/2010/groupb.html.  
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with the definition of “human rights defenders” of the United Nations (UN) Office of the High 
Commissioner for Human Rights (OHCHR).2  
 
LRWC believes the intervention of the Australian government is necessary to ensure adequate 
protection of Mr. Morison’s internationally protected rights, including rights protected by the 
International Covenant on Civil and Political Rights (ICCPR), ratified by Australia in 1980 and by 
Thailand in 1996, and the UN Declaration on Human Rights Defenders, adopted by consensus of the 
member States of the UN General Assembly in 1999.3 Such intervention is in keeping the duties 
arising from the Vienna Convention on Consular Relations Article 5(a).4 LRWC urges Australia to 
seek return of Mr. Morison’s passport, which on 17 April 2014 was confiscated by the Phuket Court in 
Thailand in violation of Australia’s rights under customary international law. Mr. Morison’s 
internationally protected rights to a fair trial and liberty are also being violated. LRWC urges 
Australian officials to attend and observe all court proceedings involving Mr. Morison. In support of 
these requests, we provide background facts and discussion of relevant international law.  
 
LRWC is of the opinion that Mr. Morison’s fair trial rights are being systemically violated in 
contravention of the ICCPR, the Universal Declaration of Human Rights (UDHR) and other 
international human rights law binding on Thailand. Some particulars of these violations are:  
!!!! The charges were brought against Mr. Morison and his colleague, Chutima Sidasathian, by Thai 

authorities (the Royal Thai Navy) for the illegitimate purpose of punishing the lawful exercise of 
freedom of expression;  

!!!! Thailand’s criminal defamation laws and the Computer Crimes Act fail to meet international human 
rights standards in that they are vague, overly broad and impose disproportionately harsh criminal 
sanctions and contravene Thailand’s domestic and international legal obligations to ensure that all 
persons within its territory can exercise their lawful right to freedom of expression without risk of 
criminal sanctions;  

!!!! Thailand’s judicial system is not currently capable of guaranteeing a “hearing by a competent,  
independent and impartial tribunal” as required by the ICCPR (Article 14) and the UDHR (Article 
10); 

!!!! Mr. Morison is being denied access to his passport, which is a denial of international human rights 
law regarding the presumption of innocence and pre-trial release; and 

!!!! Mr. Morison and his colleague, Chutima Sidasathian, are being denied protection which is due to 
them as human rights defenders pursuant to the UN Declaration on Human Rights Defenders.5 

 

                                                 
2 The UN OHCHR states that “many journalists do act as defenders, for example when they report on human rights abuses 
and bear witness to acts that they have seen” quoted in “Who is a Defender,” OHCHR, n.d., available at: 
http://www.ohchr.org/EN/Issues/SRHRDefenders/Pages/Defender.aspx  
3 UN General Assembly, Declaration on the Right and Responsibility of Individuals, Groups and Organs of Society to 
Promote and Protect Universally Recognized Human Rights and Fundamental Freedoms: resolution / adopted by the 
General Assembly, 8 March 1999, A/RES/53/144, available at: http://www.refworld.org/docid/3b00f54c14.html. The 
Declaration, while not in itself a binding instrument, is based on human rights standards enshrined in other international 
instruments that are legally binding including the ICCPR. The Declaration was adopted by consensus of the General 
Assembly and thus represents a unanimous commitment by States to its implementation. 
4 United Nations, Vienna Convention on Consular Relations, 24 April 1963, available at: 
http://legal.un.org/ilc/texts/instruments/english/conventions/9_2_1963.pdf. [accessed 22 December 2014] 
5 UN General Assembly, Declaration on the Right and Responsibility of Individuals, Groups and Organs of Society to 
Promote and Protect Universally Recognized Human Rights and Fundamental Freedoms: resolution / adopted by the 
General Assembly, 8 March 1999, A/RES/53/144, available at: http://www.refworld.org/docid/3b00f54c14.html  
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Background facts 
 

On 18 December 2013, Alan Morison and Chutima Sidasathian appeared at the Wichit police station in 
Phuket province, Thailand, regarding charges of criminal defamation under section 328 of the Thailand 
Penal Code6 and charges under the Computer Crime Act, section 14 (1).7 Thai authorities failed to 
provide Mr. Morison with an interpreter at the police station, and Chutima Sidasathian had to interpret 
to Mr. Morison.8 
 
These charges were laid by the Royal Thai Navy and relate to an article published by Phuketwan on 17 
July 2013 entitled, “Thai Military Profiting from Trade and Boat people, Says Special Report.”9 The 
Phuketwan article quoted a brief excerpt from a Reuters report. Chutima Sidasathian had been hired by 
Reuters for several days to work on its coverage of the story. In April 2014, Reuters won a Pulitzer 
Prize for the story, and, while the Royal Thai Navy made a police complaint against Reuters, no 
charges against Reuters have been laid.10  The Reuters article was also quoted by several other Thai 
news outlets, none of which have been charged. 
 
On 17 April 2014, Mr. Morison and Chutima Sidasathian were required to appear at the court house at 
Phuket. The charges were accepted by the court, and both Mr. Morison and Chutima Sidasathian were 
granted pre-trial release on bail of 100,000 Baht each (estimated at approximately Australian $3,320 at 
that time).11 All discussions about the charges and pre-trial release took place in the Thai language with 
no interpretation provided to Mr. Morison, so that he was unable to understand what was being said or 
the nature of the proceedings. Prior to and during the pre-trial release hearing, they were detained for 
five hours in court cells, where they remained until bail was raised. Mr. Morison was detained in cells 
with 90 men in a crowded cell and Chutima Sidasathian was detained with nine other women. 
Reportedly, an official from the prosecutor’s office visited Chutima Sidasathian in the female cell and 
asked her if she and Mr. Morison intended to plead guilty. She conveyed to the official that they did 
not intend to plead guilty as they had done nothing wrong. No official paid a visit to Mr. Morison’s 
cell to ask his plea, but Mr. Morison was presented with a document in Thai language and told he must 
sign it in order to be released from the cell. He signed the document but did not know what it stated; he 
learned later that it was a confirmation that he pleaded not guilty. Mr. Morison does not consider that 
he has entered a plea in person to the court. Neither Mr. Morison nor Chutima Sidasathian were present 
at the pre-trial release hearing itself, which, with the agreement of defence counsel, took place in a 
court foyer, not a courtroom due to overcrowding of the court after the Thai New Year long weekend. 

                                                 
6 Thailand Penal Code, unofficial translation, available at: 
https://www.unodc.org/tldb/pdf/Thailand/THA_Pena_CodeEN.pdf  The offence of defamation is set out in section 326; 
section 328 provides the penalty for defamation committed by means of publication or broadcasting. 
7 Computer Crime Act, B.E 2550 (2007), unofficial translation by Prachatai, 24 July 2007, available at: 
http://www.prachatai.com/english/node/117.  Section 14 (1) relates to an offence “that involves import to a computer … 
false computer data, in a manner that is likely to cause damage to that third party or the public;.” 
8 Front Line Defenders, “Thailand: Human rights defenders and journalists, Mr Alan Morison and Ms Chutima Sidasathian 
charged under Computer Crime Act,” 20 December 2014, available at: http://www.frontlinedefenders.org/node/24542  
9 Alan Morison and Chutima Sidasathian, “Thai Military Profiting from Trade and Boat people, Says Special Report,” 
Phuketwan, July 2013, available at: http://phuketwan.com/tourism/thai-military-profiting-trade-boatpeople-says-special-
report-18454/  
10 “Reuters sticks to its story in face of Thai navy threats,” Bangkok Post, 14 April 2014, available at: 
https://www.dvb.no/news/reuters-sticks-to-its-story-in-face-of-thai-navy-threats-burma-myanmar-rohingya/39901 
11 Lindsay Murdoch, “Journalists jailed then bailed as Thai court hears defamation charges,” Melbourne Press Club, April 
2014, available at: http://www.melbournepressclub.com/mpcnews/mpcarticles/pulitzer-prize-leaves-thai-navy-high-and-dry  
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The hearing was attended by Mr. Morison’s and Chutima Sidathatian’s defence counsel as well as an 
observer from the Australian embassy.  
 
Mr. Morison was required to surrender his Australian passport prior to the hearing, and it was not 
returned to him, even though no evidence was provided to the court that Mr. Morison was a flight risk. 
Chutima Sidasathian was not required to surrender her Thai passport.  
 
Mr. Morison and Chutima Sidasathian appeared in court for a preliminary hearing on 26 May 2014 
where lists of witnesses were exchanged but no evidence was heard. The trial is scheduled for 14-16 
July 2015.  
 
In early April 2014, Mr. Morison and Chutima Sidasathian complained to the National Human Rights 
Commission (NHRC) that the Royal Thai Navy prosecution is a violation of their right to freedom of 
expression. On 7 July, a mediation hearing was held by members of Thailand’s NHRC with Mr. 
Morison, Chutima Sidasathian and representatives of the Royal Thai Navy. Approximately 45 minutes 
of talks occurred in Thai, which Mr. Morison was unable to understand except for a five-minute 
opening in English. After the mediation, a staff member of the NHRC on several occasions contacted 
Chutima Sidasathian and suggested that Phuketwan apologise to the Navy. The NHRC has provided no 
report on the matter. 
 
In the meantime, without his passport, Mr. Morison is unable to renew his work permit, which expires 
in February 2015. This may result in the closure of Phuketwan and loss of livelihood. If found guilty of 
the Computer Crimes Act offence, Mr. Morison and Chutima Sidasathian face imprisonment for up to 
five years and fines of up to 100,000 Thai Baht (estimated at approximately Australian $3,700 as of 
December 2014). On the offence of criminal defamation, they face imprisonment for up to two years 
and a fine of up to 200,000 Baht (approximately Australian $5,400).  
 
Mr. Morison applied to Thailand’s Ministry of Justice for legal aid, but the application was denied on 6 
October 2014. Reasons provided by the Ministry for denying legal aid did not address international law 
principles governing the right to legal aid but rather stated that that the information published by 
Phuketwan  
 

is false and untrue. The journalists must be correct and recheck their information before 
publishing the story to make sure there is no danger to others. The reputation of the Royal Thai 
Navy was damaged and made people look down on the Navy. On the evidence we have, we 
believe Morison and Khun Chutima did the wrong thing.12  

 
Mr. Morison applied to the Phuket court on 28 October 2014 for return of his passport, but the 
application was denied by the court’s Deputy Director.  Oral advice was provided that Mr. Morison 
was free to apply again to the court’s Director.  
 
An Australian consular official has written to Mr. Morison’s family member stating that Court officials 
advised that the request for passport return was denied because the request contained insufficient 
information, and that “should Mr. Morison provide through his lawyer full details of his planned travel, 
including departure and return dates, intended purpose and evidence of his links to Thailand, then they 

                                                 
12 Unofficial translated from Thai in “Justice Ministry Finds Phuket Pair Guilty,” Phuketwan, 12 November 2014, available 
at: http://phuketwan.com/tourism/justice-ministry-declares-phuket-journalists-guilty-evidence-given-trial-21361/  
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would consider returning his passport temporarily” but that “permanent return of Mr. Morison’s 
passport is not possible until his case has been concluded.”13 Mr. Morison had already provided the 
suggested information in his 28 October application to the Court. Given the pace of court proceedings 
and the possible sentence, permanent return of the passport could take years. Mr. Morison has been 
unable to return to Australia to visit his family. Mr Morison would like to visit his 91-year-old father 
who resides in Barker, South Australia, and whose health is reported to be rapidly declining.14  
 
Need for consular protection of Australian human rights defender against unlawful prosecution 
 

The charges appear to have been filed by Thai authorities as reprisals against Alan Morison and 
Chutima Sidasathian for exercising their freedom of expression to expose human rights violations 
against Rohingya people. As such, the prosecution is illegitimate and contravenes Thailand’s domestic 
and international legal obligations to ensure that all persons within its territory can exercise their lawful 
right to freedom of expression without risk of criminal sanctions. The prosecution also indirectly 
affects the rights of victims to have the facts of violations made known and to secure remedies.  

 
Violation of fair trial rights: Nullification of independence of the judiciary  
 

The National Council for Peace and Order (NCPO) has ordered that courts must hear and adjudicate 
cases according to NCPO announcements. The NCPO has also ordered the courts to avoid expressing 
opinions that could affect the functioning of NCPO. These orders effectively strip courts of the 
independence and impartiality required by the ICCPR and thereby nullify fair trial rights. In cases 
involving criticism of acts or omissions of the NCPO, such orders foreclose an effective defense.  
 
On 22 May 2014, the NCPO issued Order No. 11/2557 which unlawfully suspended Thailand’s 
Constitution15 and ordered that “[a]ll Courts shall continue to function and adjudicate on cases as 
prescribed by the law and the Announcement of the National Peace and Order Maintaining Council.”16 
On 24 May 2014, by Order No. 33/2557, the NCPO ordered:   
 

With regard to the Announcement of the NCPO (formerly NPOMC) No. 11/2557 dated 22 May 
2557 on the termination of the Constitution of the Kingdom of Thailand, which stipulates that 
all Courts are to continue to hear and adjudicate cases according to the law and the 
Announcements of the NCPO, and which requires all independent organizations and other 

                                                 
13  Letter from Phillip Stonehouse, Acting Assistant Secretary, Consular Operations Branch, Department of Foreign Affairs 
and Trade, 15 December 2014. 
14 “Abbott asked to help Aust in Thailand” Sky News, 22 September 2014, available at: 
http://www.skynews.com.au/news/national/2014/09/22/abbott-asked-to-help-aust-in-thailand.html  
15 Section 68 of the 2007 Constitution states: “No person shall exercise the rights and liberties prescribed in the Constitution 
to overthrow the democratic regime of government with the King as Head of the State under this Constitution or to acquire 
the power to rule the country by any means which is not in accordance with the modes provided in this Constitution.”  
Section 69 confirms that “[a] person shall have the right to resist peacefully any act committed for the acquisition of the 
power to rule the country by a means which is not in accordance with the modes provided in this Constitution.” 
Constitution of the Kingdom of Thailand, B.E. 2550 (2007), available at: 
http://english.constitutionalcourt.or.th/index.php?option=com_docman&Itemid=4&lang=en  
16 National Peace and Order Maintaining Council, “Announcement of the National Peace and Order Maintaining Council 
No. 11/2557: Subject: Termination of the Constitution of the Kingdom of Thailand,” available at: 
http://www.thaigov.go.th/announcement-2/item/83702-announcement-of-the-national-peace-and-order-maintaining-
council-no-33/2557-subject-request-for-cooperation-from-the-courts-independent-organizations-and-other-agencies.html  
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agencies established under the Constitution B.E. 2550 (2007) to continue to function as usual; 
in order to ensure conformity of public understanding and unity in resolving the political 
conflict peacefully, the NCPO asked that all Courts, independent organizations and other 
agencies refrain from expressing opinions which might create misunderstanding, confusion and 
polarization among the public such that it affects the functioning of the officers of the NCPO 
(emphasis added).17 

 
On 22 July 2014, an interim constitution18 was promulgated which subordinates international human 
rights and puts legislative, executive and judicial branches of government under NCPO control. 
Section 3 purports to subordinate Thailand’s international human rights treaty obligations to the 
interim constitution. While section 26 of the interim constitution states that judges are independent, 
Sections 44, 47 and 48 place the NCPO’s polices, practices and actions beyond the scrutiny of the 
courts. Such provisions contravene Article 2 of the ICCPR, which guarantees an effective remedy 
when rights are violated, including violations committed by persons acting in an official capacity.  
 
Mr. Morison’s right to the presumption of innocence has been violated in at least two ways. First, his 
passport has been confiscated, reportedly without evidence that Mr. Morison is a flight risk. In 
international law, it is up to the prosecution to establish circumstances that would allow the court to 
legitimately restrict the defendant’s liberty pending trial.19 It now appears that Mr. Morison is being 
asked to provide evidence that he is not a flight risk. Placing the onus on him to establish that he is not 
a flight risk is a violation of the presumption of innocence to which he is entitled. Second, in its 
reasons for rejecting legal aid (set out above), the Ministry of Justice ignored the right to be presumed 
innocent and to a fair trial by making a statement prejudging guilt before any evidence has been heard 
by the court.  
 
The NHRC, by suggesting that the parties apologize to the Royal Thai Navy for exposing serious 
allegations of human rights violations, ignored the presumption of innocence, the law governing the 
charges and State duties. Once the Thailand court accepts a charge under the Computer Crime Act, no 
apology can halt the proceedings; rather, the court must adjudicate the matter. The suggestion of an 
apology also demonstrates misunderstanding of Thailand’s duty under the Declaration on Human 
Rights Defenders, Article 2, to ensure protection of human rights defenders, including journalists, by 
taking “all necessary measures to ensure the protection of everyone against …, threats, retaliation, … 
pressure or any other arbitrary action as a consequence of his or her legitimate exercise of the rights 
referred to in the Declaration.”  
 
Recently, the UN sub-committee on accreditation (SCA) of the International Coordinating Committee 
on National Human Rights Institutions (ICC) recommended that Thailand’s NHRC be downgraded 
from its current status as compliant with UN Principles relating to the Status of National Institutions 
(Paris Principles),20 for several reasons, including serious concerns about lack of transparent and 

                                                 
17 National Peace and Order Maintaining Council, “Announcement of the National Peace and Order Maintaining Council 
No. 33/2557 Subject: Request for cooperation from the Courts, Independent Organizations and other Agencies,” available 
at: http://www.thaigov.go.th/announcement-2/item/83702-announcement-of-the-national-peace-and-order-maintaining-
council-no-33/2557-subject-request-for-cooperation-from-the-courts-independent-organizations-and-other-agencies.html  
18 Constitution of the Kingdom of Thailand (Interim), B.E. 2557 (2014), given 22 July 2014. Unofficial translation available 
at: http://lawdrafter.blogspot.ca/2014/07/translation-of-constitution-of-kingdom.html 
19  For further information on the international law regarding pre-trial release, please see Lois Leslie, Pre-Trial Release and 
the Right to be Presumed Innocent. Vanacouver: Lawyers’ Rights Watch Canada, 2013, available at: 
http://www.lrwc.org/ws/wp-content/uploads/2013/04/Pre-trial-release-and-the-right-to-be-presumed-innocent.pdf . 
20 Principles relating to the Status of National Institutions (The Paris Principles), Adopted by General Assembly resolution 
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merit-based selection processes for Commissioners and concerns about NHRC staff’s lack of 
independence and neutrality.21 
 
Thailand’s criminal defamation legislation fails to meet international human rights standards 
 

The criminal defamation laws under which the parties have been charged have been criticized as being 
used to silence critics and shield perpetrators of human rights abuses from accountability and prevent 
remedies for victims. For example, the recent US Trafficking in Persons (TIP) report notes that the use 
of Thailand’s criminal defamation laws “to prosecute individuals for researching or reporting on 
human trafficking may have discouraged efforts to combat trafficking.”22 
 
In October 2011, the UN Special Rapporteur on the right to freedom of opinion and expression, Frank 
La Rue, called on the government of Thailand to “hold broad-based public consultations to amend … 
the 2007 Computer Crime Act so that … [it is] in conformity with the country’s international human 
rights obligations.”23 During the 2nd Universal Periodic Review (UPR) of its human rights record in 
October 2011, Thailand received numerous recommendations to review the Computer Crime Act.24 
 
United Nations monitoring bodies have noted that criminal defamation laws contravene rights to 
freedom of expression and have called for repeal. In 2005, the UN Human Rights Committee 
expressed concern about intimidation and restrictions on freedom of expression through defamation 
lawsuits in a number of countries.25 In 2000, the UN Special Rapporteur on access to information, 
criminal libel and defamation, the police and the criminal justice system, and new technologies stated 
that: 
 

Criminal defamation laws represent a potentially serious threat to freedom of expression 
because of the very sanctions that often accompany conviction. It will be recalled that a number 
of international bodies have condemned the threat of custodial sanctions, both specifically for 
defamatory statements and more generally for the peaceful expression of views... 26 

                                                                                                                                                                       
48/134 of 20 December 1993, available at: 
http://www.ohchr.org/EN/ProfessionalInterest/Pages/StatusOfNationalInstitutions.aspx  
21 International Coordinating Committee of National Institutions for the Promotion and Protection of Human Rights: Report 
and Recommendations of the Session of the Sub-Committee on Accreditation (SCA), Geneva, 27 - 31 October 2014, 
available at OHCHR:  
http://nhri.ohchr.org/EN/AboutUs/ICCAccreditation/Documents/SCA%20OCTOBER%202014%20FINAL%20REPORT%
20-%20ENGLISH.pdf; See also the March 2014 report at International Coordinating Committee of National Institutions for 
the Promotion and Protection of Human Rights: Report and Recommendations of the Session of the Sub-Committee on 
Accreditation (SCA), Geneva, 17-21 March 2014, available at OHCHR:   
http://nhri.ohchr.org/EN/AboutUs/ICCAccreditation/Documents/SCA%20MARCH%202014%20FINAL%20REPORT%20
-%20ENGLISH.pdf. 
22 US Department of State, Trafficking in Persons Report 2014, at p. 376, available at: 
http://www.state.gov/j/tip/rls/tiprpt/2014/index.htm 
23 Frank LaRue, quoted in “Thailand / Freedom of expression: UN expert recommends amendment of lèse majesté laws,”, 
UN News Centre, 10 October 2011, available at: 
http://www.ohchr.org/en/NewsEvents/Pages/DisplayNews.aspx?NewsID=11478&LangID=E 
24 UN Human Rights Council, Report of the Working Group on the Universal Periodic Review : Thailand , 8 December 
2011, A/HRC/19/8, available at: http://www.refworld.org/docid/4f269ba72.html [accessed 22 December 2014] 
25 UN Human Rights Committee (HRC), UN Human Rights Committee: Concluding Observations: Thailand, 8 July 
2005, CCPR/CO/84/THA, available at: http://www.refworld.org/docid/43f2ff76a.html  
26 UN Human Rights Council, Report of the Special Rapporteur on access to information, criminal libel and defamation, 
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The Special Rapporteur recommended that criminal defamation laws “should be repealed in favour of 
civil laws as the latter are able to provide sufficient protection for reputations.”27 

 
Violation of the right of human rights defenders to be protected from retaliation 
 

The prosecution of Mr. Morison and Chutima Sidasathian is a misuse of criminal sanctions to 
punish “the peaceful expression of views.” Human rights defenders are entitled to conduct peaceful 
human rights research and writing and to be protected from retaliation including malicious 
prosecution and judicial harassment. The Declaration on Human Rights Defenders,28 adopted 9 
December 1998 by consensus of the member States of the UN General Assembly, states that: 
 
!!!! “everyone has the right, individually or in association with others, to promote the protection 

and realization of human rights and fundamental freedoms at the national and international 
levels” (Article 12.1); 

!!!! “everyone has the right, individually and in association with others, to participate in peaceful 
activities against violations of human rights and fundamental freedoms” (Article 1); 

!!!! “the State shall take all necessary measures to ensure the protection by the competent 
authorities of everyone, individually and in association with others, against any violence, 
threats, retaliation, de facto or de jure adverse discrimination, pressure or any other arbitrary 
action as a consequence of his or her legitimate exercise of the rights referred to in the present 
Declaration” (Article 12.2); and 

!!!! “[i]n the exercise of the rights and freedoms referred to in the present Declaration, everyone, acting 
individually and in association with others, shall be subject only to such limitations as are in 
accordance with applicable international obligations and are established by law solely for the 
purpose of securing due recognition and respect for the rights and freedoms of others and of 
meeting the just requirements of morality, public order and the general welfare in a democratic 
society” (Article 17, emphasis added). 

 
Both the criminal defamation law and the processes by which Mr. Morison and Chutima 
Sidasathian are being prosecuted fall conspicuously short of Thailand’s international obligations. 
This is a clear case of de jure and de facto retaliation against Mr. Morison and Chutima Sidasathian 
for their involvement in legitimate human rights journalism. Further, the case is being prosecuted 
in full cooperation with police and military authorities, Ministry officials, court officials, 
prosecutors and judges in courts that are now subject to the dictates of the military junta. Australia 
has a duty to ensure the protection of Mr. Morison’s rights to liberty and fair trial as an Australian 
national and as a human rights defender.  
 
Duty of Australia to intervene for protection of Alan Morison 
 

Consular officials of Australia have advised Mr. Morison that the embassy is “unable to interfere in the 
legal affairs of a sovereign country.” This statement is at odds with international law and with 

                                                                                                                                                                       
the police and the criminal justice system, and new technologies, E/CN.4/2000/632000, para. 48, available at: 
http://daccess-ods.un.org/access.nsf/Get?Open&DS=E/CN.4/2000/63&Lang=E  
27 UN Human Rights Council, Report of the Special Rapporteur on access to information, criminal libel and defamation, 
the police and the criminal justice system, and new technologies, E/CN.4/2000/632000, para. 52, available at: 
http://daccess-ods.un.org/access.nsf/Get?Open&DS=E/CN.4/2000/63&Lang=E  
28 Supra note 3.  
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Australia’s policy described in its Consular Services Charter,29 which states that if citizens are 
arrested, consular will “visit or contact you to check on your welfare, provide details of local lawyers 
and details of interpreters if required and do what we can to see you are treated fairly under the laws of 
the country in which you have been arrested.” The laws of Thailand must be taken to include 
international law binding on Thailand. The policy statement that Australia “cannot.... intervene in 
another country's court proceedings or legal matters including employment disputes, commercial 
disputes, criminal cases and family law matters or child custody disputes” 30 should not preclude 
consular protection of the internationally protected rights of an Australian human rights defender, nor 
should it preclude Australia’s insisting on its sovereign right to possess its citizens’ passports.  
 
The International Court of Justice (ICJ) stated in 1924 that: 
 

It is an elementary principle of international law that a State is entitled to protect its 
subjects, when injured by acts contrary to international law committed by another State, 
from whom they have been unable to obtain satisfaction through the ordinary channels. By 
taking up the case of one of its subjects and by resorting to diplomatic action or 
international judicial proceedings on his behalf, a State is in reality asserting its own right 
— its right to ensure, in the person of its subjects, respect for the rules of international 
law.31 

 
While general principles of international law and customary international law32 normally require 
exhaustion of local remedies as a pre-condition for the exercise of diplomatic protection, there is no 
requirement that local remedies be exhausted when remedies available to the complainant would be 
ineffective or futile.33 The NCPO abrogated judicial independence through the above-noted orders and 
imposition of the interim constitution, and as a result Thailand’s courts cannot guarantee fair trial 
rights in accordance with international human rights standards. Mr. Morison has already been subject 
to violations of his fair trial rights. He stands charges with an offence that itself contravenes Thailand’s 
legal obligations to protect the exercise of freedom of expression. If convicted, Mr. Morison faces the 
possibility of lengthy arbitrary detention. 
 
The Australian government has a right to engage with Thailand to protect Mr. Morison’s rights; it also 
has a duty to do so. Such a responsibility stems from the advancement over the past century of the 
human rights of the individual rather than the sovereign powers of the State. There is clear recognition 
of the duty of States to protect their citizens from violations of jus cogens norms such as freedom from 
arbitrary detention34 and the right to a fair trial including the presumption of innocence.35 Mr. 

                                                 
29 Australian Government, Consular Services Charter, p. 4, available at: http://www.smartraveller.gov.au/services/consular-
services-charter.pdf.  
30 Ibid, p. 5, available at: http://www.smartraveller.gov.au/services/consular-services-charter.pdf.  
31 (Greece v UK) 1924 P.C.I.J., Series A, No. 2, p. 12. This dictum was repeated by the Permanent 
Court of International Justice in the Panevezys Saldutiskis Railway case (Estonia v Lithuania) 
P.C.I.J. Reports, Series A/B, No. 76, p. 12. 
32 John Dugard, Articles on Diplomatic Protection, 2006; Interhandel, 1959 I.C.J. Reports 27. 
33 Ibid at para. 23. 
34 Prosecutor v. Anto Furundzija (Trial Judgement), IT-95-17/1-T, International Criminal Tribunal for the former 
Yugoslavia (ICTY), 10 December 1998, Part VI. The Law. Page 55. Section B. Paragraph 144, available at: 
http://www.unhcr.org/refworld/docid/40276a8a4.html 
35 UN Human Rights Committee (HRC), CCPR General Comment No. 29: Article 4: Derogations during a State of 
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Morison’s fair trial rights have been and are currently being severely violated, and he is at risk of 
violation of the jus cogens norm protecting individuals from arbitrary detention.  
 
A second reason the Australian government should intervene in this case stems from Mr. Morison’s 
status as a human rights defender experiencing reprisals for doing work that is internationally 
praiseworthy. The former Ambassador, Mr. James Wise, advised Mr. Morison that:  
 

Normally, we take up issues like yours with our host government only after the person affected 
asks us to do so (especially when the case already has a high profile and we can be confident 
that the host government is aware of it). We would not want to cut across your own plans for 
managing the way you want to respond to the allegations against you - because, ultimately, how 
you manage your affairs is your business, not ours.36  

 
LRWC disagrees with the assessment that the prosecution of an Australian national in contravention of 
the international law obligations of the prosecuting state, is not Australia’s business. The Phuketwan 
report is just one of numerous allegations that Rohingya people and others are handed over to 
traffickers, who sometimes sell the men as indentured servants on farms or into slavery on Thai fishing 
boats.37 Mr. Morison is in need of consular protection to ensure that his legitimate and important work 
as a human rights journalist is not arbitrarily obstructed or silenced by proceedings that contravene 
international law obligations.38  

 
LRWC was pleased that the Australian embassy in Thailand sent an observer to Mr. Morison’s court 
hearing on 17 April 2014. LRWC was also pleased that on 31 May 2014, Australia responded to 
Thailand’s 22 May 2014 military coup by announcing a reduction of its engagement with the Thai 
military, reviewing defence and other bilateral activities, preventing the coup leaders from travelling to 
Australia and calling on the military to “set a pathway for a return to democracy and the rule of law as 
soon as possible, to refrain from arbitrary detentions, to release those detained for political reasons and 
to respect human rights and fundamental freedoms.”39  
 
However, Australia’s 22 December 2014 message to Thailand, fails to mention the rule of law and 
international human rights.40 Instead, Ambassador Robilliard emphasized Australia’s positive and 
longstanding relationship with Thailand, including economic, educational, military and police 
cooperation. On 22 December 2014, the Minister of Foreign Affairs, Julie Bishop, reportedly stated to 

                                                                                                                                                                       
Emergency, 31 August 2001, CCPR/C/21/Rev.1/Add.11, available at: http://www.refworld.org/docid/453883fd1f.html 
 [accessed 22 December 2014] 
36 Email from Ambassador James Wise to Alan Morison on 27 December 2013, reported in “Thailand Military v Media 
Case: UN Criticises, But Australia Says Nothing,” Phuketwan, 27 December 2013, available at:  
http://phuketwan.com/tourism/thailand-military-media-case-criticises-australia-says-nothing-19464/   
37 In addition to the US Department of State, TIP Report 2014, supra note 22, see Kate Hodal and Chris Kelly, “Trafficked 
into slavery on Thai trawlers to catch food for prawns,” Guardian, available at: http://www.theguardian.com/global-
development/2014/jun/10/-sp-migrant-workers-new-life-enslaved-thai-fishing 
38 We note that the United Kingdom (UK), in its 2013 national action plan and guidelines on business and human rights, has 
incorporated a policy by which UK embassies support human rights defenders working on issues related to business and 
human rights. See UK shows welcome leadership on human rights defenders and corporate accountability, International 
Service for Human Rights, 4 September 2013, available at: http://www.ishr.ch/news/uk-shows-welcome-leadership-human-
rights-defenders-and-corporate-accountability  
39 Australia's response to Thailand's coup, 21 May 2014, available at: 
http://foreignminister.gov.au/releases/Pages/2014/jb_mr_140531.aspx?ministerid=4  
40 Australian Ambassador to Thailand - Christmas message, DFAT, 22 December 2014, available at:  
https://www.youtube.com/watch?v=WJUJhl7-Je4  
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Mr. Morison’s family member that Mr. Morison had not had his passport returned because he had not 
“met the conditions including apologizing.”41  The suggestion that an apology by Mr. Morison to the 
Royal Thai Navy would be appropriate is disturbing in light of Article 2 of the Declaration on Human 
Rights Defenders which requires State protection of Mr. Morison from threats, retaliation or pressure 
as a consequence of his legitimate responsibilities as a human rights journalist and defender. 
 
LRWC urges the Australian government to: 
!!!! urgently seek the return to Australia of Mr. Morison’s passport and provide active support for any 

concomitant application by Mr. Morison for amendment of his pre-trial release, making arguments 
as necessary to the court based on international law that the Australian government does not 
consent to the impoundment of the passport by Thailand authorities and insisting that all of Mr. 
Morison’s rights as a human rights defender be fully respected;  

!!!! take action to ensure that the fair trial and due process rights of Mr. Morison are adequately 
protected in Thailand;    

!!!! send embassy representatives to attend and observe all court appearances and hearings Mr. 
Morison or his lawyers are required to attend. 
 

LRWC also urges the Australian government to engage with the NCPO to advocate that Thailand 
authorities: 

•••• immediately cease all reprisals, including prosecutions, against Mr. Morison and Chutima 
Sidasathian;  

•••• comply with the ICCPR, UDHR and the Declaration on Human Rights Defenders; 
• restore full independence of prosecutors and judges; 
• restore and ensure the protection of all other international human rights binding on Thailand, 

including fair trial rights, the presumption of innocence and international standards of pre-trial 
release;  

• fulfil the recommendations made by the UN SCA of the ICC to ensure that Thailand’s National 
Human Rights Commission complies with the Paris Principles; and  

• restore democratic rule through free and fair elections. 
 
We look forward to your early reply. 
 
Sincerely, 

 
Gail Davidson, Executive Director, LRWC 
 

                                                 
41 “Advocate Rejects 'Apology' Claim,” Phuketwan, 20 December 2014, available at:  
http://phuketwan.com/tourism/british-rights-advocate-andy-hall-rejects-claim-apologised-win-return-passport-21624/. The 
Minister was reportedly referring to the case of UK human rights defenders, Andy Hall, whose passport was returned to 
him after UK intervention. Mr. Hall has not apologized for exposing human rights violations allegedly committed by a Thai 
corporation. 
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cc.   Prof. Gillian Triggs  
 President  
 Australian Human Rights Commission 
 GPO Box 5218 
 Sydney, NSW 2001  
 Fax: +61 2 9284 9611; Email: communications@humanrights.gov.au; 
 sarah.bamford@humanrights.gov.au   
 

cc.  The Hon Tony Abbott  
 Prime Minister  
 PO Box 6022 
 House of Representatives 
 Parliament House 
 Canberra ACT 2600  
 Fax: +61 2 6273 4100; Email: Tony.Abbott.MP@aph.gov.au  
  

cc.  The Hon Eric Abetz 
 Leader of the Government in the Senate 
 PO Box 6100 
 Senate 
 Parliament House 
 Canberra ACT 2600  
 Fax: +61 2 6273 4115; Email: senator.abetz@aph.gov.au 
  

cc.   The Hon Michael Keenan  
 Minister for Justice 
 PO Box 6022 
 House of Representatives 
 Parliament House 
 Canberra ACT 2600  
 Fax: +61 2 6273 7098; Email: Michael.Keenan.MP@aph.gov.au 
  

cc.  Senator the Hon George Brandis, QC 
 Attorney-General 
 Vice-President of the Executive Council 
 Deputy Leader of the Government in the Senate 
 PO Box 6100 
 Senate 
 Parliament House 
 Canberra ACT 2600  
 Fax: +61 2 +61 2 6273 4102; Email: senator.brandis@aph.gov.au   
   

cc.  The Hon. Bill Shorten 
 Leader of the Opposition 
 PO Box 6022 
 House of Representatives 
 Parliament House 
 Canberra ACT 2600 
 Fax: +61 2 6277 8562; Email: bill.shorten.mp@aph.gov.au 
  

cc.  The Hon. Tanya Plibersek 
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 Deputy Leader of the Opposition,  
 Shadow Minister for Foreign Affairs and International Development 
 PO Box 6022 
 House of Representatives 
 Parliament House 
 Canberra ACT 2600 
 Fax: +61 2 +61 2  6277 2212; Email: tanya.plibersek.mp@aph.gov.au  
 

cc. Senator the Hon Penny Wong  
 Leader of the Opposition in the Senate  
 Shadow Minister for Trade and Investment 
 PO Box 6100 
 Senate 
 Parliament House 
 Canberra ACT 2600  
 Fax: +61 2 +61 2 6273 5879;  Email: senator.wong@aph.gov.au  
 

cc.  The Hon Melissa Parke, MP 
 PO Box 6022 
 House of Representatives 
 Parliament House 
 Canberra ACT 2600  
 Fax: +61 2  6277 2237; Email: melissa.parke.mp@aph.gov.au 
  

cc.  Mr Tony Pasin 
 Member of the House of Representatives for Barker, South Australia 
 PO Box 6022 
 Parliament House 
 House of Representatives 
 Canberra ACT 2600  
 Fax: +61 2  6277 4865; Email : tony.pasin.mp@aph.gov.au 
  

cc.  Senator Bob Day, AO 
 Senator for South Australia  
 PO Box 6100 
 Senate 
 Parliament House 
 Canberra ACT 2600  
 Fax: +61 2  6277 5951 ; Email: senator.day@aph.gov.au   
 

cc.  Senator Anne Ruston 
 Senator for South Australia 
 PO Box 6100 
 Senate 
 Parliament House 
 Canberra ACT 2600  
 Fax: +61 2 6277 5825 ; Email: senator.ruston@aph.gov.au   
 

cc.  Senator Nick Xenophon 
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 Senator for South Australia  
 PO Box 6100 
 Senate 
 Parliament House 
 Canberra ACT 2600  
 Fax: +61 2  6277 5834; Email: senator.xenophon@aph.gov.au 
  

cc.  Mr. Alan Morison 
 Editor  
 Phuketwan  
 Phuket, Thailand 
 Email : alan@phuketwan.com   


