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I. I.                   INTRODUCTION 

 

1. 1.      My visit to Guatemala came about because of the confluence of two events: 1) A meeting on May 23, 2001 between the CBABC International Resource Network Committee (“IRNC”) and Guatemalan Judge Henry Monroy who was forced to flee Guatemala following threats received while working on the Gerardi case; and 2) A short-notice call from Lawyer’s Rights Watch Canada (“LRWC”) for an observer to attend the closing arguments of the Gerardi trial in Guatemala City. 

 

2. 2.      LRWC has established a good working relationship with the Oficina de Derechos Humanos del Arzobispo de Guatemala (ODHAG) who has been deeply involved in the prosecution of the Gerardi case. Lawyer’s Rights Watch representative Nerys Poole met with ODHAG lawyer Mynor Melgar at a Global Exchange meeting in San Francisco earlier in the year, at which time Melgar extended an invitation to LRWC to send an observer to the Gerardi trial. The timing of my visit worked out very well in that it coincided with the closing arguments and verdict in the case. 

 

3. 3.      My attendance in Guatemala thus served two functions. First, my presence at the Gerardi trial was a physical display of solidarity and support for the lawyers and judges involved, all of whom have been the subject of ongoing death threats and other acts of intimidation. Second, while in Guatemala City, I was able to establish contact with a number of organisations that represent potential partners for LRWC and IDC involvement.

 

4. 4.      At no time did I feel in conflict representing two different Canadian organisations, particularly given their different but complementary purposes. In virtually all meetings I was able to explain my dual mandate without confusion. Some contacts I met naturally lend themselves more to partnership with LRWC, while the IDC represents a more natural fit for others. Some groups that I met saw potential for an ongoing relationship with both organisations. 

 

5. 5.      It is an important time to be involved with Guatemala. The Peace Accords, which in 1996 ended 36 years of civil war, look increasingly fragile as Guatemalan society grapples with how, or indeed whether, the justice system will approach the atrocities and crimes against humanity which were perpetrated during the war. The potential for renewed conflict is easily seen when considering that members of the current government, elected in 1999, are among those that some portions of Guatemalan society are currently pressing genocide charges against. 

 

6. 6.      The Guatemalan judicial system is challenged on all fronts. Lack of judicial independence, lack of security, inadequate resources for investigation and enforcement, and a general lack of respect for the rule of law in Guatemala, merely begin the list. All of the organisations I met with report a recent increase in threats and incidences of violence against lawyers and judges.

 

7. 7.      Moreover, changes in the legal system, (in 1994 Guatemala adopted an adversarial model), have brought about a great need for re-training and continuing legal education within the Guatemalan Bar and Judiciary. 

 

8. 8.      The murder of Archbishop Juan Gerardi in 1998 is one event among many, which illustrates the continuing power and reach of the Guatemalan military establishment. (see below for more details). Despite the disarmament provisions of the Peace Accords, it is widely reported that the Guatemalan military remains heavily armed. The initial verdict in the Gerardi trial has shown, however, that despite the ongoing intimidation of witnesses, lawyers and judges involved, the Guatemalan Army is no longer a law unto itself, and is no longer able to act with complete impunity.  The guilty verdict levied against three members of the military, two of them high-ranking officers, for the crime of “extra-judicial execution” is unprecedented in Guatemala and represents a major victory for all of those who wish to see the military made accountable for its actions. The longer-term impact of the decision and its effect upon the peace process remains to be seen.

 

9. 9.      In addition to observing at the Gerardi Trial, I met with the following groups while in Guatemala City:

 

1) Judge’s Association of Guatemala;

2) Faculty of Law of the University of San Carlos;

3) Public Ministry Prosecutors involved in the Gerardi trial;

4) The Guatemalan Bar Association;

5) The Human Rights Office of the Archdiocese (ODHAG);

6) The Canadian Embassy;

7) The Public Ministry Office for Violations against Workers in the Justice System;

8) The Centre for Legal Action on Human Rights (CALDH); and 

9) The Myrna Mack Foundation.

 

10. 10.  The meetings were generally introductory in nature, involving on my part an overview of the LRWC and IDC followed by an overview given by my respective hosts on their organisations. I must add that I was extremely moved by the courage of the individuals that I met, many of whom are working under enormous pressure and in extreme danger. Many of the organisations are interested in ongoing contact with the LRWC. The potential nature of future contact is explained more thoroughly below in my description of the meetings and my recommendations for follow-up.

 

II. II.                MEETINGS
June 5, 2001, 2:00 pm. Organizmo Judicial de Guatemala, Jolanda Pérez, Presidente

 

11. 11.  Jolanda Pérez is a Magistrate of the Court of Appeal and is also the President of the Judges Association of Guatemala (Organizmo Judicial).  

 

12. 12.  I gave a brief introduction of LRWC and the IDC to Judge Pérez and explained to her that I was in Guatemala to observe the Gerardi trial and to support not only the lawyers involved but also the Judges.  I told her that we were aware of the fact that a number of Judges who had been involved in the case had been the subject of threats and that we knew at least one Judge had fled the country.  

 

13. 13.  Judge Pérez welcomed me to Guatemala and “joked” that in general things had improved from complete chaos to the current state of crisis.  She said that for Judges in Guatemala life was both difficult and complicated and that the threats against Judges had become worse over the past year than they had been in preceding years.  She mentioned the seven assassinations of lawyers between October, 2000 and February of this year and noted that the in the same time period there had been over fifty (50) threats levied against Judges alone.  The threats had included a number of assassination attempts.  She also mentioned the lynching of Judge Martinez in the remote locale of Senahú where a local mob, unhappy with one of his decisions, had thrown boulders through the roof of his house until they killed him (see meeting with Leopoldo Liu below for more details).  

 

14. 14.  She noted that there were numerous threats to the independence of Judges in Guatemala and the threats and pressures could come from numerous sectors including:  organized crime, the private sector, the Public Ministry and public officials, the military, and even the Government Office of Human Rights.  She noted that in the interior of the country, the Human Rights Office had been responsible for inciting people against Judges based on making unpopular decisions.  She noted that if the Public Ministry was not happy with a Judge’s decision that quite often the Ministry would lodge a complaint with the Judicial Disciplinary Committee accusing the Judge of complicity with the accused.  

 

15. 15.  Judge Pérez said that the government was largely indifferent to the threats against Judges and that there has not been a single official government pronouncement against the ongoing threats, even when the Judge was lynched in Senahú.  She said that in her opinion there appears to be what amounts to an intentional policy to reduce the legitimacy of the Judiciary.  She said that while the government had created a new office whose mandate was to investigate threats, attacks, and assassinations against people operating in the justice system including judges, lawyers and others, that at this point there were no results of these investigations. In her opinion it was largely a decorative office.  My later meeting with the director of this office (see below) confirmed her view.

 

16. 16.   Judge Pérez expressed her frustration in having to work under these conditions and with continual threats to judicial independence.  She said that not only do judges in Guatemala face physical lynching but they also face ongoing social lynching as well.  She noted that in Guatemala there is a general lack of legal culture following thirty -six (36) years of war and lawlessness. There is no ability to rebuild the legal culture especially when certain sectors exist that do not want the rule of law to prevail.  

 

17. 17.  She noted that the Judges Association had recently struck a security committee, but that they had few resources to do very much.  Their hope was to increase communication with judges located in the interior so as to avoid the type of situation, which happened in Senahú.  The Association is also planning courses on personal security and is also hoping to run courses for a new police force, which will act as guards within the judicial system.  She noted that Judges have no health insurance and no life insurance.

 

18. 18.  She said that the Judges had been encouraged by the visit of the UN Special Rapporteur for Judicial Independence Param Cumaraswamy and that Cumaraswamy had asked to speak with the President of Guatemala immediately following the assassination of the Judge in Senahú.

 

19. 19.  She felt that Lawyers’ Rights Watch Canada could contribute immediately by writing letters in support of the security of Judges.  I feel that this is especially important in light of the threats, which have been made against the Judges in the Gerardi case following their decision, including the appearance of a military helicopter taking pictures of Judge Jasmin Barrios’s house.  

 

20. 20.  Judge Pérez noted that some kind of a judicial exchange could be very interesting especially as in her view, Guatemala represents a kind of small laboratory for viewing all of the problems facing democracy and for examining the fragility of democracy.  She has written an article for Judges in Spain entitled “What it is to a be a Judge in Guatemala” which motivated the Spanish Judges to speak out in solidarity with the Judges in Guatemala.  She will be e-mailing us this article.

 

21. 21.  Interestingly the next day the Guatemalan newspaper El Periòdico ran an article featuring Judge Pérez and announcing the creation of an elite team to guard the security of threatened Judges.  The elite security team will be composed of civilians who will be trained in providing security.  Judge Pérez expressed little optimism that the creation of the security force was going to take care of the ongoing threats to Judges.  She felt that it would be more important to put resources into finding out where the threats come from and capturing those that are issuing such threats and not allowing these people to continue to threaten the judicial system with impunity.  The creation of the elite force was announced by the Supreme Court of Guatemala and was one of the recommendations in the report of the UN Special Rapporteur Cumaraswamy.  

 

 

 

 

 

June 7, 2001 7:00 am Faculty of Law at the University of San Carlos 
 

22. 22.  I met with the Director of the Faculty of Law, Carlos Estuardo Gàlvez Barrios and the Academic Co-ordinator Juan Herberto Martinez.  The school is the largest law school in Guatemala and San Carlos is the state funded University in Guatemala.  The law school takes in approximately three thousand students a year and has two hundred and fifty (250) professors.  The school graduates approximately three hundred (300) students each year.  Most practicing lawyers in Guatemala are graduates of the University of San Carlos Law School.  

 

23. 23.  I gave a brief overview of LRWC and the IDC.  

 

24. 24.  During the war, San Carlos University was deeply affected and the law school in particular had its’ ranks of students and professors decimated.  The school is now in the process of reconstruction and the Faculty is trying to bring themselves back to their more historical population.  But even recently the school has faced an assassination.  One of the seven lawyers that have been killed in the last seven months in Guatemala was a woman named Ofelia Paniagua who was a professor of Criminal Law and in charge of the Law School’s legal aid office.   

 

25. 25.  The school has publicly condemned the assassination but notes that as in most cases there has been no resolution to the investigation.   

 

26. 26.  The school is also restructuring their curriculum partly around the recommendations of the UN Special Rapporteur’s report.  After six years of peace the director noted that there is just now recognition of the importance of helping the legal education process.

 

27. 27.   The Law School is undertaking reform in the following three areas:  

 

i) the school is attempting to bring in admission criteria that would screen for students who truly have the ability and personal integrity to become lawyers;

 

ii) the school is attempting to implement training for both professors and practicing lawyers (and it was noted that while there have been a number of workshops for public prosecutors there is no continuing legal education institution in Guatemala); and

 

iii) the school is hoping to implement a number of professor exchanges with other schools and with law professors in other countries in order to bring in some outside perspectives into the current curriculum.

 

28. 28.  The school is bringing in a Masters Degree in Ethnicity and Law, which will be the only one of its kind in Guatemala. The director noted the importance of the percentage of indigenous people in the Guatemalan population.  

 

29. 29.  There are no guaranteed seats in the law school for special groups such as indigenous students or any other particular category.  The school does have a number of branch schools in the interior, which are open for participation by the indigenous community.  There are also certain scholarships and food and housing bursaries available for indigenous groups.  

 

30. 30.  The school is hoping to formalise an indigenous program of training.  

 

31. 31.  The director noted that the role of the law school is integral in the process of rebuilding the legitimacy of the rule of law in a country which has been at war for thirty-six (35) years and has only had a patriated constitution for fifteen (15) years.  He indicated that in general the Guatemalan population feels that the judicial system is irrelevant and he further said that delinquency in Guatemala is almost uncontrollable.  He also mentioned the recent lynching in Senahù as an example the lack of public respect faced by the legal system.  He said that the system must have international support if it is to work and survive.

 

32. 32.  The law school program consists of five (5) years of school in addition to a number of practicum and final exams.  While there is nothing, which parallels the articling process here, these students do undertake field studies, which see them working directly in various positions in the justice system.

 

33. 33.  The director noted that it was essential that law professors are prepared very well for the restructuring of the legal system, which is to come.  He also noted that the Guatemalan judicial system has undergone very substantial revision within the last few years.  He indicated that in his view there was a necessity to have professors coming from the international legal community to teach in Guatemala or for there to be some form of exchange on the professor level between law professors in Guatemala and in other countries.  

 

34. 34.  I indicated to him that I could see a number of possibilities for various types of exchanges with law professors in Canada and in particular with legal academics at the two universities in British Columbia.  There would seem to be a natural connection between the First Nations’ Programs here and the potential for development of indigenous law in Guatemala.  Moreover universal subjects such as international law, environmental law, human rights, etc.  All represent points of departure for possible interchange between legal academics of both countries.  I indicated to both the Director and the Academic Co-ordinator that I would be in contact with the legal academic community upon my return to Canada.  

 

 

June 7, 2001 11:00 am,  Fiscales from the Ministerio Publico: Leopoldo Zeissig and Mario Hilario Leal Barrientos

 

35. 35.  Leopoldo and Mario are the two Public Ministry lawyers for the Prosecution in the Gerardi trial.   Both have been subject to ongoing threats, incidents of harassment and constant surveillance during their involvement in the Gerardi case.  They have been involved for one year and eight months in the preparation for the trial.  Both expressed fear that after the verdict they would receive ongoing threats and they asked me what Lawyers’ Rights Watch Canada could do for them in case they need to knock on our door.  

 

36. 36.  I outlined a number of possibilities, including direct letter writing with regard to threats that are made against them;  issuing statements to the media in Guatemala which would serve to build public awareness with regard to the threats and instil the idea in the public’s mind that these threats are not going unnoticed by the international community.  I also indicated that we could lobby the Canadian Government to make a direct Government to Government representation with regard to any threats that they received.

 

37. 37.  The Fiscales said that they do have some police protection at the moment, but they are still very much concerned for their own safety and the safety of their families.  They indicated that their vehicles were constantly being watched as are their movements. 

 

38. 38.  Zeissig described an incident where they knew that their vehicle was being followed by an unmarked car.  As the Fiscales car passed the entrance to the Headquarters of the EMP, the car that had been following them pulled into the Headquarters.  Zeissig said it was a blatant example of their watchers not even in the least trying to hide who they really were.  They had made note of the licence plate but it did not correspond with any licence plates that were registered to the military.  

 

39. 39.  Mario Leal described an incident that had happened the preceding week when the National Civil Police which had been guarding his house heard a car approaching the house.  The car turned its lights off, turned abreast of the house and the passenger side window was rolled down.  An arm appeared pointing a gun at Leal’s house.  The Police seeing this opened fire on the car and the car sped away.  Leal noted that this was one of many acts of intimidation which had been directed towards them.  

 

40. 40.  Leopoldo discussed the Captain’s final statement to the Court that morning while he was dressed in his military uniform.  He felt that in dressing this way, the Captain was sending a clear message to the Prosecution lawyers that a threat made against him is a threat made against the entire Guatemalan military.  Zeissig also noted that the Captain’s remarks had been very personal and that he had at one point said that he had lost his daughter because of “you”, referring specifically to Zeissig.

 

41. 41.  He said that they want to establish a line of communication with Lawyers’ Rights Watch Canada and they want to know that they have someone to call if they need to do so. While they said that they intended to remain in their posts and in Guatemala, they both stated that they have families to protect and that they had considered fleeing Guatemala, albeit as a last resort.

 

42. 42.  They said that their position was very tentative and that they had to remain very sharp and vigilant against the continuing and increasing threats that had been made.  He also said that he was very appreciative of the support that they had received from the international community.  He noted that in the past that they had felt very alone especially when taking any military accused to trial and that very few people were willing to help.  He concluded by thanking us for our interest.  

 

43. 43.  The Fiscales had some comments with regard to the Guatemalan justice system in general.  Zeissig said that in Guatemala lawyers are adapting slowly to the new adversarial system, promulgated in 1994. He noted that it would be of great interest to lawyers in Guatemala to receive some kind of ongoing training with regard to the adversarial system. 

 

 

June 7, 2001  3:00pm, Colegio de Abogados y Notarios de Guatemala (the Guatemalan Bar Association) , Presidente Mario Renè Chàvez Garcia 

 

44. 44.  Again I gave a brief overview of the LRWC and IDC.  

 

45. 45.  Chavez indicated that membership in the Colegio is mandatory in order for lawyers to practice in Guatemala. The goal of the Colegio is to provide legal education and to monitor the ethics of the profession.  The Colegio organizes seminars and certification processes for certain areas of the law.  He indicated that many of the seminars are directed at ensuring that Guatemalan lawyers are following the professional code of ethics.  

 

46. 46.  Chavez also noted that the Colegio does have a disciplinary function and that there was a body which he described as a “court of honour” which is responsible for professional sanctions.  

 

47. 47.  Chavez also indicated that the Colegio was involved in a number of initiatives which centred on the speedy and accessible delivery of justice for all citizens in Guatemala.  He noted the great challenge that Guatemala faced with regard to the legitimacy of the judicial system and again referred to the public lynchings which had occurred in the past.  

 

48. 48.  He also said that during the civil war and in particular the period in Guatemalan history between 1975 and 1985, over 50 lawyers had been killed as a direct result of political repression conducted by the State. However with regard to the seven most recent assassinations, the common denominator seemed to be organised crime. The Colegio has been monitoring the progress of the investigations and Chavez indicated that he has spoken with the Director of Police and also with MINUGUA as well as with the investigators at the Ministerio Publico.  He said that the Director of Police had told him that based upon what he knew of the assassinations that it would likely never be known who the killers were.  He also noted that the new public office which was specifically targeted at violence against people working in the legal system had not made much progress.  

 

49. 49.  Chavez noted that in terms of supporting human rights for lawyers that the Colegio had been a driving force behind the creation of the government-run human rights office, the Constitutional Court, and the Supreme Electoral Court and that the College had been a driving force in pushing for the constitutionalization of these institutions. 

 

50. 50.  Chavez also indicated that the Colegio had been backing the most recent referendum effort which would have seen a number of reforms to the judiciary. Chavez noted that in terms of protecting the ability for lawyers to practice freely that more often than not, as opposed to lobbying the Government it had meant that associations like the Colegio had to position themselves against the Government.  In the past, part of their efforts had involved looking for solidarity from organisations like the American Bar Association and the Inter-American Association of Lawyers.  To his knowledge, there has not been any ongoing relationship with Canada.  

 

51. 51.  Chavez recalled a time when he had been the President of the Journalists Association in Guatemala.  He remembered that a representative of the Canadian Embassy had established a  phone line which had effectively allowed at least twelve (12) journalists to flee the country when it was likely that they otherwise would have been killed as a result of articles and editorials that they had written.  Chavez expressed that he had a deep respect for the Canadian role in Guatemala during the war.  

 

52. 52.  Chavez said that the Colegio would be very interested in learning more about such institutions as the British Columbia Law Court’s Education Society as the development of public respect for the law in Guatemala is a priority. He indicated that there was a subcommittee of the College which was designated to work on public education.  

 

 

June 7, 2001  5:00pm, Oficina de Derechos Humanos del Arzobispado de Guatemala (ODHAG) at the Hotel Camino Real

 

53. 53.  I had an opportunity to have a formal meeting with the three prosecuting lawyers from ODHAG, but I had already been spending quite a bit of time with staff from ODHAG, in particular Mike Flynn who had been acting as my translator and Marta Julia who had been arranging my schedule.  Without ODHAG’s help my trip would have been much less productive. On June 7, 2001 I had been hanging out with the ODHAG lawyers between my meetings, although we had some time for a more formal meeting later in the afternoon. 

 

54. 54.  Following the chilling final statement made by Captain Lima Oliva in the courtroom earlier that morning (see notes on Gerardi Trial below), one of the lawyers from ODHAG, Mario Domingo, had suffered a severe anxiety attack. We re-scheduled our meeting with Leopoldo Liu as the ODHAG staff felt that it was best to be close to Mario and the other ODHAG lawyers while we all waited for the verdict.   After Court at approximately 9:00 am Mike, Marta, Mario, Mike’s wife Sylvia and I, left together in an ODHAG vehicle.  Mario was sweating profusely and described symptoms of heart palpitations and a general feeling of anxiety.  There was some discussion of taking him to the hospital, however he protested and felt that just going somewhere to relax and unwind would be the best thing.  It was clear that the years and months spent working on the Gerardi case and the incredible pressures had taken their toll.  This combined with the disturbingly personal message that the Captain had directed toward the Prosecutors that morning had brought Mario close to a state nervous exhaustion. 

 

55. 55.   After taking Mario to his house, the staff from ODHAG stopped by the offices of NISGUA  (Network In Solidarity with the People of Guatemala) an NGO comprised from what I could tell mostly of foreigners, who were working on various accompaniment programs in Guatemala.  At NISGUA we located two volunteers who were willing to act as translators for my upcoming meetings that day.  

 

56. 56.  Mario suggested going somewhere to swim and relax and I suggested to the ODHAG staff that the lawyers from ODHAG go to a Hotel where there would be a lot of people and which would also have a swimming pool and I further offered, on behalf of LRWC to pick up the cost of renting a room for the day so that the lawyers could rest and recover prior to the verdict later that evening.  The ODHAG staff agreed with the idea and following my meeting with the Public Ministry Fiscales a group of ODHAG supporters met at the Hotel Camino Real to have lunch together and to spend the afternoon hanging out in the hot tub and swimming.  In the end they felt that renting a room would not be necessary, but LRWC still picked up the tab for lunch and for use of the pool etc.  Some of the people who joined us for lunch included Francisco Goldman the writer of the New Yorker article on the Gerardi case and a well-known writer on Latin American affairs, as well as Arturo Rodas and Rodrigo Salvado two of the famous “Intocables” (untouchables) who had been key investigators for ODHAG in the Gerardi case.  

 

57. 57.  I returned to the Camino Real following my meeting with the Colegio and met with the lawyers from ODHAG in the coffee shop.  Again I gave a brief overview of LRWC and the IDC.  I also thanked ODHAG for having hosted me while I was in Guatemala City and for helping to arrange my schedule.  I noted that the help of Mike Flynn and Marta Julia in particular had been invaluable in conducting my meetings.  

 

58. 58.  Mario Domingo said that from ODHAG’s point-of-view they were extremely pleased that LRWC had made a decision to attend, in particular because it is an organisation that is specifically targeted at supporting lawyers.  He said that because they had been working so hard and because the work on the Gerardi case was all consuming, they had not really developed any specific strategies with regard to what was going to happen after the verdict.  He said their current needs included personal security and trying to find the physical conditions necessary to recover from the effort that they had put into the case, noting that the stress has been quite incredible.  The stress involved in the case was very obvious to me having been present during Mario’s anxiety attack earlier in the day.  He said that they have devoted an incredible amount of ODHAG’s resources to pursuing justice for Bishop Gerardi, and the financial cost has been high.  

 

59. 59.  Mario stressed that regardless of the verdict the case was not going to end that day and will continue through both the appeal process and through further investigations into other people’s involvement.  He noted that Canada in particular has been instrumental in helping with witness protection and in helping certain individuals who have been involved in the case flee the country.

 

60. 60.  Nerys Rodenas, Executive Director, said that ODHAG would not have been able to reach the point that it had without the support of groups like the LRWC.  He knew that there had been several pronouncements from Canada supporting the work of judges and lawyers in Guatemala and in particular on the Gerardi case.  

 

61. 61.  Rodenas further noted that very few of Param Cumaraswamy’s recommendations from his report on Judicial Independence have actually been implemented and continued vigilance from the international community will be necessary.  

 

62. 62.  Mynor Melgar also noted that the Gerardi case was still at a very early stage and that there was still much more to come.  He also said that ODHAG would be involved in other cases, making reference to such cases as the genocide action which is being brought by CALDH against Rios Montt.  He noted that continued public pressure on the Guatemalan Government was going to be necessary for the Gerardi case to continue.  

 

63. 63.  Mynor also talked about the idea of ODHAG opening a branch which would be directed at co-ordinating campaigns which would centre on the independence of lawyers and judges, an area where the potential exists for IDC involvement.  At this point ODHAG has three departments: i) the legal department; ii) the truth and reconciliation department; and iii) the “culture of peace” department which is focused on education around peace and peace issues.

 

64. 64.  The lawyers from ODHAG were apologetic that they had not had more time to spend with me and that I had not been given a proper tour of the office and an overview of all of ODHAG’s activities.  I protested saying that there was no need to apologize and that I had been overwhelmed by the effort ODHAG had made in organizing my visit during an incredibly busy time for them.  

 

 

June 8, 2001  8:30 am with the Canadian Ambassador, Alan Culham and Political Consul, Peter B. Taylor at the Canadian Embassy

 

65. 65.  Considering that I had not been to bed the night before (due to the timing of the verdict in the Gerardi case, see notes below), my energy level was helped by the keen interest and enthusiasm of the Ambassador and Peter Taylor when questioning me with regard to the outcome of the trial and my account of the previous evening, in particular the small drama which involved the American Ambassador Prudence Bushnell (see Gerardi notes below).  Ambassador Culham had said that he had considered attending the verdict, but in the end had decided not to.  

 

66. 66.  The Ambassador and Peter Taylor also gave me an overview with regard to current Canadian Activity in Guatemala as follows:

 

67. 67.  In 1998, CIDA approved a project providing about Cdn $700,000 in funding for the activities of MINUGUA in providing "soft costs" (training, translation into indigenous languages, cross-cultural education and mediation) for the establishment and operation of a rural Justice Administration Centre (CAJ) in the town/village of Santa Eulalia in northern Huehuetenango Department. 

 

68. 68.  This was a cooperative project involving the Guatemalan judicial authorities courts (Organismo Judicial), public prosecutors (Ministerio Publico), police (PNC), public defenders and Ministry of the Interior (Gobernación), as well as MINUGUA and USAID.  The basic rationale is that, in order to make progress on problems such as impunity, lynchings, etc., Guatemala needs to provide as full a range of possible of justice services to under-served rural, mainly indigenous populations outside the departmental capitals.  The

project concluded at the end of 2000 and an evaluation is now planned in order to draw out lessons learned that could be applied in other locations.

 

69. 69.  Democratic Development Fund administered by CECI (Centre d'Études et Coopération Internationale) -- this is now entering its Phase III. It is CIDA's principal instrument for providing support to human rights and democratic development including especially political participation by marginalized groups and the development of consensus in Guatemalan society on common goals and processes related to the Peace Accords/Process.  It mostly funds Guatemalan civil society groups.

 

70. 70.  Law Courts Education Society of British Columbia and CALDH project to train Guatemalan prosecutors in oral penal procedure and related issues. This is very interesting in that it is one of the first projects designed to help fiscales of the Ministerio Publico improve their performance in everything from crime scene and evidence management, to taking of evidence and examining witnesses in court, to construction and pleading of criminal cases in the oral penal modality. It has now finished its first phase and is looking for funding for a further phase. 

 

71. 71.  Until the end of 2000, Canada provided a varying number of police observers (drawn from the RCMP, provincial forces and municipal police) to MINUGUA. They did quite a range of things, but basically supported the human rights verification function by doing liaison with the PNC. 

 

72. 72.  As yet unrealized ideas: There is interest in various quarters (RCMP, University of Saskatchewan, Law Courts Education Society, the Canadian Department of Justice) in sharing with Guatemalans Canadian experience with aboriginal policing and alternative aboriginal justice systems and in community policing, but this has not come to anything yet.

 

June 8, 2001 11:00 am, Ministerio Publico, Oficina por los Delitos Contra los Operadoros en la Systema de Justicia, Director Leopoldo Liu 
 

73. 73.  This office was created by the Government in February of 2001.  The earliest of the seven most recent assassinations of lawyers was in September of the previous year (2000).  Leopoldo Liu brought each of the files into his office for inspection and he described the facts briefly of each case.  I’ll provide a very brief synopsis of each below:

 

74. 74.  Oscar Allan Bosque Morales - Liu believes that his death could have been an accident in that he was reported to be drunk and walking on a roof at the time.  Police were called to take care of him, and his death was caused by a fall.

 

75. 75.  Ernesto Arturo Punera Cabrerra – Punera’s death is believed to be a crime of passion in that he was shot in the ribs by his former lover.  The office is still trying to gather evidence in this case.  

 

76. 76.  Edwin Arreaga Espana – Arreaga was killed on November 18, 2000.  Some eleven (11) days earlier on November 7, 2000 his car had been stolen and on November 28, 2000 three (3) people were apprehended crossing the border in that car.  While there is no proof linking the three (3) people in the car to the assassination, Liu indicated that it is probable that these people were involved because the licence plate on the car pertained to Arreaga’s former lover and the crime is also assumed to be a crime of passion.  A car following the stolen car was also registered to Arreaga’s lover.  The three male suspects who were apprehended are still incarcerated and the investigation is continuing with regard to the female suspect. 

 

77. 77.   I should note that Liu felt that these first three files are not related to the function of the office in that these people were not killed because of their work as lawyers, but rather because of personal circumstances.

 

78. 78.  Napoleon Humberta Villela Javier – Villela and his assistant were killed February 6, 2001 in Chichemulla with AK47s.  They had been involved in defending suspected narcotics traffickers and Liu indicated that the file was very dangerous to investigate.  

 

79. 79.  Gabriel Alberto Coronado Menos – Coronado had been killed in Zone 9 of Guatemala City on December 27, 2000.  He had been riding in a car with tinted windows and had been shot very precisely by someone on a motorcycle.  Liu indicated that this was also a very dangerous case to investigate and that they had a number of hypotheses with regard to who had committed the act.  Apparently Coronado did many offshore contracts and had a number of very prestigious clients although he was not linked to any particular type of law that would have put him in danger.  

 

80. 80.  Francisco Javier Mazaregos – He was killed January 24, 2001 in Guatepecque.  Mazaregos defended a group of narcotics traffickers known as the twelve apostles.  His assistant has since fled to Mexico.  Mazaregos was shot twenty-two (22) times.  There was also a letter, which was directed to his family, which said that two million (2,000,000) quetzales (approximately USD$ 250,000) had been paid for “the job he didn’t do”.  This was an anonymous letter to his wife.  Liu explained that in the case of lawyers defending narcotics traffickers that often the practice involved asking a client for a large sum of money with which the lawyer would then attempt to bribe both the judges and prosecution in a given case.  If the lawyer runs into difficulty and a conviction ensues, the client may come after the lawyer seeking revenge.  Liu was careful to note that this was not necessarily what had happened in these cases but it was one theory among others.  

 

81. 81.  Ofelia Paniagua Corzantes – Paniagua was both a lawyer and a professor at the Law School at the University of San Carlos.  She was killed on October 31, 2000 in her house at 6:00 am.  Paniagua was involved in defending family rights in a variety of cases.  Liu says that they have many hypotheses as to who actually killed her.  Liu says that they think that it is someone who Paniagua knew because she let the assailant in using her intercom. Paniagua was well known in Guatemalan legal circles.

 

 

82. 82.  Judge Alvero Hugo Martinez Pèrez – the judge who was lynched in Senahù.  Liu recounted the grizzly series of events, which led to the lynching of Judge Martinez.  The Judge was killed on March 12, 2001 by an angry mob that was unhappy with a decision that the judge had made.  The mob first destroyed the Police Station in Senahù and then went on to bombard the small house that the judge was staying in with large boulders, which ultimately killed the Judge.  The throwing of the boulders started at 8 pm and apparently the Judge died at 6 am the following morning after a night of being bombarded by huge rocks.  Liu said that there were four police that were stationed in Senahù none of whom showed up to assist the Judge.  There was no radio or no phone in the house.  

 

83. 83.  Apparently three (3) days prior to the killing a truck had been driving in the area with a loose rope, which had accidentally caught a little girl who was walking close to the truck, and unfortunately the little girl had been dragged and died as a result.  The Judge did not find the driver criminally at fault and held that it was an accident.  The lynching was a reaction to this decision.  The mob also burned the truck that the driver had been driving and the owner of the truck has fled the area.  

 

84. 84.  There have been three (3) people apprehended for the crime but only because they were hospitalized after the judge was forced to fire upon the mob. Liu said that if and when a trial happens as a result of the lynching, the trial must be set in Senahù, which will be a very dangerous proposition.  At this point there are no police authorities in Senahù.  Another fifteen (15) warrants have been issued for other people alleged to have been part of the mob, but there are no police who want to go to Senahu to execute the warrants and apprehend the suspects.  

 

85. 85.  Liu mentioned that he himself has been threatened.  In 1998 Liu was working on a case which involved investigating Government corruption.  Unknown people contacted his daughter and told his daughter that he would be killed if he continued his investigation.

 

86. 86.  Liu agreed that Judges do not have enough protection in Guatemala.  He noted that his office was only responsible for investigation and not protection.  He indicated that there was no question that the Supreme Court needs its own security force separate from the police.

 

87. 87.  He said that his office had received fifty-two (52) complaints of threats against judges and lawyers since February.  He noted that investigating a threat was incredibly difficult.  Many threats are made from public payphones using prepaid phone cards.  These are very difficult to trace.  

 

88. 88.  Liu is alone in the office and he has no staff of his own.  He directs investigations and he basically begs the time of other Fiscales to spend time working on his files.  The Fiscales who work on these files all have other homicide files of their own.  Liu also said that it had been incredibly difficult getting the co-operation of the families of the victims.  He said there has only been one case where the family has done something to help his office to investigate, otherwise the families have been very afraid of getting involved in the investigation or participating in any way for fear of reprisal.  

 

89. 89.  Liu gave me his contact numbers and his fax number.  I indicated that Lawyers’ Rights Watch Canada would like to maintain an ongoing link to his office and make queries into the progress of the investigations as they continued.  It was obvious to me that one man alone in the face of the number of investigations that the office had received could make but a very small impact. If the Government is serious about targeting judges and lawyers as a group, the resources, which are currently available, are woefully inadequate.  

 

 

 

June 8, 2001 3:00 pm., Centro para la Accion Legal en Derechos Humanos (CALDH), Paul Seils, Director del Departamento de Justicia y Reconciliacion

 

90. 90.  I had first met Paul when he gave a speech at the Law Courts Inn here in Vancouver a number of months ago, co-sponsored by the Canadian Bar Association International Resource Network Committee and the Law Courts Education Society.  The Law Courts Education Society and Rick Craig have been working with CALDH in establishing a training program for Prosecutors.  Paul had spoken about the efforts of CALDH to bring Rios Montt, the former General and Dictator of Guatemala to justice for genocide policies of mass extermination, which had been perpetrated, on the indigenous population of several Guatemalan villages. 

 

91. 91.  That week had been a very busy one for CALDH as they had formally announced the intention of a number of Guatemalan communities to bring Rios Montt to trial for Genocide. Montt has recently been elected as the head of the Guatemalan Congress. 

 

92. 92.   Paul asked if there had been recent Canadian legislation, which allowed the extra-territorial prosecution of individuals for crimes against humanity.   I had not heard of such legislation but I promised that I would check on this for him upon my return.  

 

93. 93.  Paul said that he had been happy with the press coverage of the initiative against Rios Montt.  In particular, the printed press coverage was much more extensive than that of the television coverage. In fact, Paul said that he had yet to see any coverage of the charges on television news.  This, in spite of the fact that the announcement made the front page of virtually every Guatemalan newspaper.  This was a direct parallel of the type of coverage that the Gerardi case was getting. 

 

94. 94.  Paul indicated that within eight (8) to twelve (12) months there would be a decision by the Public Ministry as to whether the current case against Rios Montt would go to trial.  He indicated that if the case was not going to go to trial within Guatemala that they would be referring the case to the Inter-American Commission on Human Rights. 

 

95. 95.  Paul said that a way for Canadian organizations to help would be to petition the Guatemalan Government and ask for due process in the case, which would serve to increase what he described as “the ethos of professionalism”. Having lawyers pressuring other lawyers to uphold a fair process for the action against Rios Montt would be very helpful to CALDH.  He also urged LRWC to do a letter writing campaign at least letting the Guatemalan authorities know that the international community is aware that the Genocide action has been launched.  He also said that it would be helpful if we could let UN Special Rapporteur Param Cumaraswamy know about what is happening and our knowledge in this regard. 

 

96. 96.   In the Rios Montt case, Paul indicated that there were at least fifty (50) eyewitnesses that could potentially testify in the case and that ultimately they would probably use a very small number of these eyewitnesses in the actual trial itself.  He said that CALDH had met with prosecutors involved in the International Criminal Tribunal for the former Yugoslavia to get strategy advice on how to present their case.

 

97. 97.  When I returned to the CALDH lobby Marta Julia from ODHAG had received two “ghost” calls on her cell phone where no one spoke.   She was extremely worried about the calls because no one had the number other than people who knew her.  She wasn’t sure if the calls had come from people she knew and there had been a bad connection or whether the calls had come from someone who was tracking her movements. Later she was able to verify that a friend had been trying to reach her. It was evident from this incident however, that ODHAG staff live in continual fear of being watched, having their phones tapped, and being threatened.  

 

June 8, 2001 5:00 pm with the Myrna Mack Foundation

 

98. 98.  I met with Helen Mack, Myrna Mack’s sister and the Founder and Director of the Foundation. 

 

99. 99.  Both Helen and I were exhausted at this point in the day as she had also been at the Courthouse and had not slept the previous night. She had spent a large part of the day giving statements to the press about the outcome of the Gerardi trial. After I introduced LRWC and the IDC, Helen gave a brief history of the Myrna Mack Foundation.  Myrna Mack was a Guatemalan anthropologist who had undertaken some consulting work on behalf of Catholic Bishop Cabrerra who had been based in Quiché.  Myrna wrote about the displacement of the indigenous people in Quiché and about the difficulties of reintegrating to normal village life following the scorched earth campaigns perpetrated by the Army.  As a result of her work, Myrna Mack became a military target.  In 1990 she was stabbed twenty-seven (27) times by a member of the Estado Mayor Presidencial (EMP) in Guatemala City.  

 

100. 100.          Myrna’s sister Helen began working to seek justice for Myrna’s murder after an investigating officer was murdered.  This was one of many systemic obstacles which were thrown in the path of the investigation.  Over time, twelve (12) Judges have had conduct of Myrna Mack’s case.  Again Canada has been involved in witness protection. 

 

101. 101.          There had been a direct eyewitness to the murder and in fact there was a conviction of the material author of the crime in 1994, the first time a member of the military had been convicted in a civil court in Guatemala. Since then Helen Mack has been trying to prosecute the intellectual authors of the crime and in that regard has indicted a number of high-ranking Army officers. 

 

102. 102.          Above and beyond working on the Myrna Mack case, the Myrna Mack Foundation has been deeply involved in the organization of NGOs and community organizations which have been pushing hard for legal reform in Guatemala and working towards general judicial reform which will see an end to legal impunity for Government and Military officials. The Foundation was instrumental in having the charge of extra-judicial execution brought into Guatemalan law.  It was a result of the investigation into Myrna Mack’s killing and the work of the Foundation that for the first time the concept of an “intellectual author” of a crime was introduced.  This was one of the reasons that Helen Mack reacted so emotionally to the verdict in the Gerardi case. The result was a very large symbolic victory for the Foundation. She was also happy because of ODHAG’s success. ODHAG was the very first Guatemalan NGO to support the work of Myrna Mack and to lend solidarity in the investigation of her murder.  

 

103. 103.          The Foundation has also been very involved in the National Commission of Justice which is a commission comprised of a wide group of organizations both directly involved in the justice system and other human rights organizations as well as the universities.  The Commission is a body that was established as a result of the 1996 peace agreement and it is designed to recommend legal reform.  

 

104. 104.          In terms of international support, the Foundation is supported by a number of different organizations including the Soros Foundation, the United Nations Development Program, and organizations from Germany, Holland and Denmark.  Helen Mack mentioned that the Foundation received some support from the International Centre for Human Rights and Democratic Development, the Canadian NGO based in Montreal headed by Warren Allmand.  The Foundation has also received helped from the U.S.-based Lawyers Committee on Human Rights who have acted as a petitioner for the Myrna Mack case in front of the Inter-American Commission on Human Rights.

 

105. 105.           Helen indicated that the next case which will involve military accused in Guatemala is quite likely to be the Myrna Mack case and that the Foundation is looking for whatever kind of support they can get from the international community, including observers.  

 

 

III. III.             RECOMMENDATIONS FOR FOLLOW-UP

 

a) Organizmo Judicial
 

106. 106.          There is an immediate need to have letters of support sent by Canadian lawyers and judges in support of security for Judges in Guatemala, especially in light of the recent reports of threats against the judges involved in rendering a verdict in the Gerardi case. The Spanish speaking committee of LRWC can spearhead such a campaign.

 

107. 107.          On a longer-term basis, Judge Pérez expressed an interest in organising a judicial exchange where judges from Guatemala could exchange information and knowledge with judges from Canada. The LRWC may be able to use its contacts to help to facilitate such an exchange. Potential topics for such an exchange could include such things as judicial independence, security, delivering justice in remote locales, and working in the adversarial model. 

 

108. 108.          I plan to obtain Judge Pérez’s article entitled “What it is to be a judge in Guatemala” and have excerpts translated for distribution here. 

 

c) c)                  Faculty of Law at the University of San Carlos
 

109. 109.          The Law School is interested in organising academic exchanges as well as finding Spanish-speaking professors to teach at the University of San Carlos. The legal academic community must be contacted in order to ascertain interest. As I note above, there are a large number of potential points of departure in terms of subject matter, including the need in Guatemala for the development of indigenous legal programs and jurisprudence.

 

d) d)                  Colegio de Abogados y Notarios de Guatemala 
 

110. 110.          President Chavez expressed an interest in programs such as the British Columbian Law Courts Education Society and I will be contacting Rick Craig in this regard. Topics such as continuing legal education and professional development would also be of great interest to the Colegio. Presidente Chavez told me he would be sending me some materials with regard to the Colegio, although I have yet to receive anything from him. The LRWC should keep the Colegio informed with regard to our letter writing campaign and press releases by copying the Colegio on official documents that we send. This in turn will let the Guatemalan authorities know that the Colegio is aware of our effort in supporting Guatemalan lawyers.

 

e) e)                  Centro para la Accion Legal en Derechos Humanos (CALDH)
 

111. 111.          CALDH has requested that as many Canadian legal institutions and professionals as possible petition the Guatemalan government to ask for due process in the effort to bring Rios Montt to trial for genocide. CALDH can provide LRWC with further information about the case. Workers at CALDH and other lawyers involved in the Rios Montt case have also received death threats and have been subject to widespread intimidation. 

 

112. 112.          Letters or pronouncements condemning these threats when they occur would certainly be an appropriate form of support for LRWC.  

 

f) f)                   ODHAG and the Myrna Mack Foundation
 

113. 113.          ODHAG has proved to be a reliable and dedicated partner for LRWC in Guatemala and was excellent hosts during my visit. The legal team at ODHAG and ODHAG staff require ongoing support as the Gerardi case and the accompanying threats continue. The Myrna Mack Foundation is seeking support, including international observers, for the Myrna Mack case, which will likely be heard later this year. Both of these Guatemalan based NGOs come highly recommended by the Canadian Embassy as credible organisations to work with. 

 

g) g)                  Office of Violations against Justice System Workers
 

114. 114.          LRWC should maintain contact with Leopoldo Liu’s office and we should do what we can to lobby for greater resources to be applied to this office. As it stands the office is ineffective and completely overwhelmed. The creation of the office seems to represent “window-dressing” in order for the government to claim that they are doing something about a particular problem without actually expending any resources. 

 

 

h) Fiscales of the Ministerio Publico involved in the Gerardi Case
 

115. 115.          At the time of writing, news has arrived that Leopoldo Zeissig and his family have fled Guatemala after continuing to be threatened. Mario Leal has been appointed as the lead public ministry prosecutor in the Gerardi case. Plans are being made to issue a Press Release with regard to Zeissig’s departure which will call for the continued and increased protection for those lawyers, including Mario Leal who remain in Guatemala as well as those judges who have been involved and who will be involved in the future.

 

IV. IV.              OBSERVATION OF the gerardi case

 

a) a)                  Background

 

116. 116.          Bishop Gerardi, founder and former director of (ODHAG) was murdered April 26, 1998, two days after he completed “Guatemala: Never Again” a four volume, fourteen-hundred page report by the Interdiocesan Recovery of Historical Memory Project (REMHI) documenting 422 massacres and the deaths and disappearances of 52, 000 civilians during Guatemala’s 36-year civil war. REMHI implicated the Guatemalan army and associated paramilitary groups as primarily responsible for these events. 

 

117. 117.          The Bishop’s body was found in a pool of blood next to his car inside the San Sebastian parish house garage. His head had been bludgeoned by a paving stone.

 

118. 118.          Many indications pointed to the military as the perpetrators of Bishop Gerardi’s murder, and in particular the Estado Mayor Presidencial (“EMP”), the elite Presidential Guard military unit. However, initially the investigations of the murder led to the indictment of two civilians: 1) Father Mario Orantes, a Priest who lived in the same parish house as Bishop Gerardi, and 2) Margarita Lopez, Bishop Gerardi’s cook. 

 

119. 119.          There were a number of irregularities in the initial investigation, including the fact that the crime scene was not properly sealed, and much of the blood was cleaned away prior to the examination being completed.

 

120. 120.          Much later, after further investigation showed undeniable evidence of military involvement, three members of the military were indicted. In addition to the two civilian suspects, the three military accused were: 1) Colonel Byron Lima Estrada; 2) The Colonel’s son, Captain Byron Lima Oliva; and 3) Military specialist, Abdulio Villanueva. 

 

121. 121.          The investigation of Bishop Gerardi’s murder and the trial process has seen numerous threats and acts of intimidation against the lawyers and judges involved in the process. As a result of the ongoing threats, witnesses, lawyers and at least one judge have been forced to flee Guatemala. (see chronology of threats below). 

 

122. 122.          Finally, after lengthy delays, the case was brought to trial, beginning March 23, 2001 with all five suspects facing charges. On June 8, 2001, the three military accused were each found guilty of extra-judicial execution and sentenced to thirty years in prison. Father Mario Orantes was found guilty of being an accomplice to the murder and sentenced to twenty years in jail. The cook, Margarita Lopez, was exonerated. 

 

123. 123.          The decision of the sentencing tribunal is only the first step in the process, and the convicted defendants have the possibility of three further levels of appeal. The convicted defendants have all launched appeals in the case. Moreover the investigation into the Gerardi murder is continuing with respect to a number of officials, some of whom hold high-ranking positions within the military.

 

 

b) b)                  Chronology of Death Threats and Acts of Intimidation Documented in the Investigation and Trial of the Gerardi Case

 

[Source: Cronología Básica del Caso Gerardi, Myrna Mack Foundation, April, 2001 and meetings held with prosecuting lawyers in Guatemala City on June 7, 2001]

 

1998

 

May 2:
Italian priest, Father Pedro Nota, begins to receive death threats after reporting a crucial piece of evidence to the Oficina de los Derechos Humanos del Arzobispo (“ODHAG”).

 

Two street people who live outside the San Sebastian parish house (where Bishop Gerardi resided and was murdered) were kidnapped, beaten, and interrogated as to the whereabouts of another indigent who was the original suspect cited by the Public Ministry office.

 

May 24:
Father Nota is forced to leave the country because of continued threats.

 

Sept. 4:
ODHAG announces the disappearance of a key witness in the case.

 

 

1999

 

Jan. 5:
Olman Viera Rodriquez, a member of Valle del Sol gang, is murdered.  The murder follows on the heels of Judge Juan de Solis Oliva’s presentation to the Public Ministry of a document that implicates the gang’s involvement in the Gerardi murder.

 

Jan. 27:
ODHAG Head Bishop, Mario Ríos, announces the kidnapping of a key witness in the case – Diego Méndez Perussina, the taxi driver who drove by the scene of the crime and saw a military-issued car parked there.

 

Feb. 25:
Méndez escapes and goes into exile in Canada.

 

Mar. 23:
Judge Henry Monroy resigns, citing constant pressure tactics, intimidations and death threats against his person.  Judge Monroy notes a greater need for support from the Supreme Court.  Judge Monroy flees to Canada.

 

Apr. 16:
three armed men sack the home of ODHAG director, Ronalth Ochaeta.  The men threaten a domestic employee, intimidated Ochaeta’s four-year-old son and leave a box with rocks in it – a symbol of the way Bishop Gerardi was killed.

 

Apr. 26:
The first anniversary of Gerardi’s murder: Witness and Myrna Mack Foundation director, Helen Mack, receives a similar warning (a slab of concrete wrapped in plastic) while attending the funeral mass of her father.

 

Apr. 27:
The UN Human Rights Mission to Guatemala (Minugua) director, Jean Arnault, expresses concern about the acts of intimidation directed towards human rights activists and church workers who are involved in the Gerardi case.

 

May 27:
Judge Juan Carlos de Solis Oliva announces that he continues to receive death threats and implicates the head of the presidential intelligence unit, Estado Mayor Presidencial (“EMP”), Rudy Pozuelos.

 

Aug. 26:
Former EMP member, Sgt. Jorge Aguilar, flees to Canada with his family two days after accusing his colleagues of involvement in the murder.

 

Sept. 7:
Celvin Galindo, Gerardi case public prosecutor, announces that he and his family and the personnel from his office are victims of telephone espionage.

 

Sept. 9:
Prosecutor Anibal Sánchez, discovers that the brake fluid lines in his car have been tampered with.  That same day, Galindo realizes that army lieutenant, Victor Canagui, and four other people in a Ministry of Health pick-up are following him.

 

Sept. 15:
The Minister of Defence acknowledges that the people watching Galindo are part of the Armed Forces.  He claims that they were doing “special duty” but refuses to give any details.

 

Sept. 29:
Judge Solis Oliva claims to be receiving death threats again.

 

Oct. 7:
Continuing death threats against Galindo and his family force them to leave the country.

 

Oct. 19:
The Guatemalan Bishop’s Conference expresses its concern about the numerous cases of people who have been forced to flee Guatemala due to their connection to the case.

 

Nov. 10:
Oscar Chex López, ex-specialist for the military, goes into hiding after testifying that the Armed Forces had been monitoring Gerardi before he was murdered.

 

Dec. 15:
Amnesty International Switzerland asks the Guatemalan President and the Attorney General to protect Nery Rodenas, now ODHAG director, because of the death threats he has received.

 

 

2000

 

Feb. 22:
Prosecuting Attorney Leopoldo Zeissig complains of harassing phone calls.

 

Mar. 7:
Zeissig reports that while doing business on the case, he was followed by people driving a Jeep.  The Jeep subsequently turned into the EMP Headquarters.  A search of military records for the license plate turns up nothing.

 

Apr. 7:
The key witness in the Gerardi case, Rubén Chanax Sontay, leaves the country for security reasons.

 

Apr. 22:
Indigent Carlos Vielman, connected to the case from early on as a suspect, is shot.  He suffers a wound in the thorax.

 

May 22:
Judge Garcia Villatoro is harassed after announcing that three military people will be tried for the crime.

 

Nov. 24:
Suspect Father Mario Orantes’ house is robbed.

 

Dec. 26:
ODHAG prosecuting attorney, Mynor Melgar, his wife and two small sons are assaulted in their home by two heavily armed men.

 

 

2001

 

Jan. 28:
Luís Carlos García Pontaza, linked to the Gerardi murder and alleged member of the Valle del Sol gang, is found dead in his jail cell with a bullet through his head.

 

Feb. 5:
Judge Carlos Chin Rodriguez recuses himself a week before the trial is scheduled to begin.

 

Mar. 21:
The day before the trial is to begin, grenades attack Judge Jasmĭn Barrios’ house.

 

Mar. 23:
The Gerardi trial begins.

 

Apr. 4:

ODHAG prosecutor, Mynor Melgar, receives another death threat.

 

Apr. 17:
During courtroom testimony ODHAG attorney, Mario Domingo, is the object of a threatening gesture by Capt. Lima Oliva.

 

Apr. 26:
Judge José Eduardo Cojulún, President of the Third Sentencing Tribunal, states that he has received death threats.

 

May 11:
All three judges on the Gerardi sentencing tribunal ask UN Special Rapporteur Param Cumaraswamy for protection due to threats.

 

Sometime between 

May 28 –June 1:
A passenger in an unmarked car points a gun at the house of Public Ministry Prosecutor Mario Leal.

 

 

c. c.                   International Observers at the Gerardi Trial
 

 

June 4, 2001, 8:30 a.m.

 

124. 124.          The Court spent some minutes verifying a document which demonstrated Capt. Lima Oliva’s departures and arrivals from Miami to Guatemala which established the Captain’s presence in Guatemala at the material time.  The Court then adjourned and the lawyers and judges involved went to the Guatemalan city of Antigua in order to hear a witness.  The public was not allowed to be present at the proceedings in Antigua.

 

125. 125.          This was an opportunity for me to meet with some of the international observers who had assembled to watch the closing arguments and the verdict. 

 

126. 126.          Included were observers from Amnesty International, the San Francisco based human rights group Global Exchange, observers from NISGUA (Network in Solidarity with the people of Guatemala), representatives from EPICA (Ecumenical Program on Central American and the Caribbean) and others. In total there were probably about 30 – 50 international observers. 

 

127. 127.          That day, after the early adjournment, I accompanied a group of observers to the San Sebastian Church and parish house and toured the crime scene.  We had lunch in the small café close to the church where Colonel Lima Estrada was seen the day of the Bishop’s murder.

 

128. 128.          The Court reconvened at 2:00 p.m. but immediately adjourned until the following morning.

 

129. 129.          That evening I scanned the Guatemalan television news for coverage of the trial.  On channel 7 there was a five-minute piece on the trial but it was at least 20 minutes into the news.  The coverage briefly showed the international observers who were in the courtroom.

 

d)
Closing Arguments of the Prosecution

 

June 5, 2001, 8:00 a.m. 

 

130. 130.          The Court convened to hear the closing arguments of the prosecution.

 

i) Fiscales of the Public Ministry

 

131. 131.          The closing arguments started with the Public Ministry Fiscale Leopold Zeissig.  Zeissig gave an overview of the Prosecution’s case including a discussion of the political motives for the Bishop’s murder.

 

132. 132.          With regard to Father Mario Orantes, Zeissig pointed out that the testimony of Chanax Sontay indicated that Orantes had been seen sometime around 10:30 pm the night of the murder which would have been after the assassin had left the parish house.  Orantes did not call the authorities until midnight and had claimed that he was asleep in his room.  Orantes’s story was not consistent with the fact that the Parish house telephone had been continually ringing from sometime after the Bishop was supposed to have arrived back at the Parish house.  Luminol tests had also placed blood in Orantes’ bedroom and a psychiatric profile of Orantes had indicated that he was a very vulnerable person who was solely concerned with the “material aspects of life”. 

 

133. 133.          With regard to Colonel Lima Estrada, Zeissig noted the evidence which placed the Colonel at a nearby store drinking beer during the material time of the murder. He then reviewed the evidence of Chanax Sontay that the Colonel had contracted him to watch Gerardi’s comings and goings.  

 

134. 134.          Zeissig reviewed the evidence of the taxi driver, Perussina, and noted that there was no doubt that a military licence plate was seen at the crime scene the night of the Bishop’s murder.  The plate was ultimately traced to a vehicle which had been auctioned by the army at the same time that the Colonel had been Commander of the base in which the vehicle was assigned.  

 

135. 135.          With regard to the Captain Lima Oliva, Zeissig said that both the Captain and another military accused, AbdulioVillanueva, had arrived at the Parish house the night of the murder, around 10:30 pm in a black vehicle. Chanax Sontay testified that the Captain and Villanueva told him to help them rearrange the crime scene during which time Villanueva videotaped the scene.  (The video was never found).

 

136. 136.          With regard to Villanueva, his alibi was that he was still in jail at the relevant time. However, Villanueva’s cellmate testified that he had left on the day of the crime and that generally he was able to leave when he wanted to because of his position in the EMP.  Also, Villanueva’s prison term (which he received because he killed an innocent milkman while conducting his duties as a Presidential Guard) had technically ended on the 24th of April.  There was no plausible explanation for him to remain in jail until the 28th, the day of the murder.  

 

137. 137.          Generally with regard to the EMP’s involvement in the crime, there were conflicting stories amongst the EMP witnesses with regard to when they had actually arrived at the crime scene after the authorities had been contacted.  Some EMP officials claimed that there was no one from the EMP at the crime scene while others had said that they had been sent to the crime scene to video the aftermath of the murder.  

 

138. 138.          In the end Zeissig asked for a sentence of thirty (30) years against the Colonel, the Captain, the military specialist Villanueva, and the Priest Orantes for the crime of “extra-judicial execution”.  It should be noted that the prosecution changed the charge against Orantes from the previous murder charge to extra-judicial execution at the time of the closing argument, a change which is now forming part of the basis for an appeal.  Against Margarita Lopez, the cook, the Public Ministry asked for a sentence of three years suggesting that she had somehow been involved in altering the crime scene after the act.

 

139. 139.          The Public Ministry also asked that the case remain open for investigation against certain individuals including Colonel Lima Oliva’s superior Lt. Col. Juan Francisco Escobar (an EMP photo specialist) and Major Andres Eduardo Villégran, EMP chief of services. 

 

ii)_ODHAG

 

140. 140.          Following the closing arguments of the Fiscales of the Public Ministry, the Lawyers from ODHAG presented their closing arguments. ODHAG were involved in the case as what is known as a “querallante adhesivo” (as an intervenor).  Lawyer Mynor Melgar spoke on behalf of ODHAG. 

 

141. 141.          Melgar began by describing the three (3) elements to prove the charge of extra judicial execution:

 

(i) (i)                  the accused must have acted as an agent of the State;

(ii) (ii)                the crime must have been politically motivated; and

(iii) (iii)               there must be proof of the accused’s involvement in a plan to commit the crime.

 

142. 142.          Melgar mentioned the many eyewitnesses who saw a military presence around the San Sebastian Church both before, during and after the crime.  He noted that the crime was the result of an extensive amount of collaboration and required many resources to carry out.  The continual denial of a military presence by the military officials who testified was impossible to believe in light of the numerous eyewitness accounts.

 

143. 143.          As further evidence of state involvement, Melgar also noted an early offer made by the then President Arzu’s brother that in exchange for Orantes’ freedom, (he had been incarcerated at that point) the Church would deny military involvement.

 

144. 144.          Melgar noted that there were many indications that the EMP were involved, including the license plate that had been seen on one of the vehicles and the presence of EMP officials at the crime scene after the authorities had arrived, videotaping activity around the scene.  Of course there was also Chanax Sontay’s evidence which placed Captain Lima Oliva and Villanueva at the scene following the murder, re-arranging the crime scene.  

 

145. 145.          With regard to the political motive, Bishop Gerardi had a well-established commitment to the poor and vulnerable people of Guatemala.  Melgar noted that the motives for his killings could be seen in the work that the Bishop did while alive.

 

146. 146.          The Bishop had worked in the Quiché region during the civil war which was the scene of a number of massacres and atrocities perpetrated by the Guatemalan Army. The Bishop was exiled following his work in Quiché and the death of a number of Priests there.  The then-President of Guatemala, Garcia, said that he would kill Gerardi if he returned to Guatemala, but Gerardi did return eventually and started to work on the Recovery of Historical Memory Project (REMHI).

 

147. 147.          The Bishop had two prior attempts on his life and at one point was denied entry to Guatemala after he having travelled outside.  The Bishop had already been outspoken about the crimes against the Guatemalan people and thus the Army already had a political motive for the assassination prior to the publication of REMHI.  REMHI gave the Army an additional motive to see him as a political enemy.  One might wonder why the Army would wait until after the publication of REMHI to conduct the assassination.  This was because REMHI was only the first step in the process which would see the bringing to justice of those named in the report.  Of course REMHI included the name of Colonel Lima Estrada and it was unquestionable that death was going to be the only way to silence the Bishop. The idea that army officers could be judged for activities that occurred during the war was unthinkable to them in light of their own perception of themselves as heroes who were defending democracy.  

 

148. 148.          Melgar noted the premeditation involved in the killing and that the evidence showed significant surveillance and extensive planning had taken place.  Margarita Lopez had testified that the Bishop was under constant surveillance by military intelligence. 

 

149. 149.          Melgar also noted the testimony of Rodolfo Robles Espinoza, the Peruvian Army General who had been thrown out of Peru for denouncing political assassins within the Peruvian Army.  Espinoza noted that the pattern involved in the Bishop’s assassination was consistent with the pattern used by many Latin American Armies in conducting political assassinations.  Espinoza has also been the subject of death threats himself.

 

150. 150.          Melgar also reviewed the ultra conservative profile of the Lima family and noted that Captain Lima Oliva’s grandfather had been assassinated.  The Captain’s father, Colonel Lima Estrada was obsessed with containing the spread of communism and felt that war was the only means of stopping a perceived communist insurgency.  The description of Colonel Lima Estrada as an ultra conservative came from recent declassified U.S. documents which listed Colonel Lima Estrada as a military officer who had the potential of putting the democratic process at risk. 
 

151. 151.          With regard to Villanueva there was an incident when acting as a Presidential Guard in which he had killed an innocent milkman under mysterious circumstances which ODHAG had then investigated.  Villanueva thus had a personal motive for being involved in the crime in order to exact revenge against ODHAG.

 

152. 152.          Melgar went on to deal with the evidence against Orantes.  ODHAG pointed out that Orantes had the keys to San Sebastian, knew the Bishop’s movements, and that his psychiatric profile revealed that he had serious personal problems and was a vulnerable personality.  There was no doubt that he was awake when Gerardi died as his last internet log entry showed that he was still awake at 10:08 p.m.  It was very hard to believe that he didn’t hear the phone or other noises and his claim that a light woke him up was difficult to believe.  ODHAG noted that the reasons for Orantes’ involvement remained a mystery but that his involvement could not be doubted.

 

153. 153.          With regard to Margarita Lopez, the cook, ODHAG had profound doubts about her involvement in the assassination and argued for her release. 
 

154. 154.          Throughout the closing arguments of both the Public Ministry and ODHAG, the Prosecutors repeated that the legal test of “authorship” involved the Court coming to a logical conclusion of involvement.  It was not necessary to show conclusively that the accused actually committed the crime.

 

155. 155.          ODHAG also called for the investigation to remain open into a number of individuals including those that the Fiscales had mentioned and a long list of others.

 

 

iii) Margarita Lopez

 

156. 156.          The lawyer for Margarita Lopez then presented her final argument essentially arguing that there was no evidence that implicated her. 

 

iv) Adjournment
 

157. 157.          Following the conclusion of the Lopez closing argument, the judges announced the adjournment of the proceedings.  The adjournment was objected to by the prosecuting lawyers who stated that there was a principle of equality which, if not adhered to, would give the defence lawyers for the military accused and for Orantes an unfair advantage because they would have an extra day for preparing their final arguments.  The Judges overruled the objection stating that they had discretion as to when and how the Court could be adjourned.  The proceedings were adjourned until the following morning.

 

 

 

e)
Closing arguments for the Defence

 

June 6, 2001 

 

158. 158.          Court resumed at 8:00 am with the expectation that the entire proceeding including the sentencing would likely be completed by the end of the day.  

 

i) Colonel Lima Estrada
 

159. 159.          The first defence lawyer to give a closing argument represented Colonel Lima Estrada.  He stated that in his view the entire trial was an act of vengeance by ODHAG against the military carried out for political reasons.  He noted that we still do not know who the material author of the killing was and that absent the actual killer it is difficult to find people guilty of collaboration in the death.  He also mentioned the complete irrelevance of the ultra-conservative profile which had been led in evidence against his client.  The evidence which placed the Colonel at a nearby store master-minding the entire operation was questioned.  It was noted that a person could not see the crime scene from the store where the Colonel was alleged to have spent the day and that no one had alleged that he had cell phone with him or any other way of communicating with anyone else. 

 

160. 160.           The Colonel’s lawyer then went through a list of witnesses and in particular critiqued the evidence of Chanax Sontay, noting that not only should Sontay be prosecuted for having given false testimony, but he should also be the principal suspect in the murder itself.  He also stated that the time period during which the Colonel was the commanding officer in Quiché, did not correspond with the time that Gerardi was the Bishop there.  

 

ii) Captain Lima Oliva

 

161. 161.          Next to speak was lawyer Julio Roberto Echeverria on behalf of Captain Lima Oliva.  Echeverria argued that the evidence did not even meet the basic requirements for an accusation, let alone a guilty finding.  The Captain’s alibi was that he was out until 11:00 pm with a group of military friends on the night of the murder.  The fact that another EMP witness had said that the Captain was out until 10:00 pm is determinative of nothing, because no one could really remember the exact time involved.  He stated that it was impossible to believe that the Captain, who had returned from a very long trip that same day, would then be required to participate in something like a murder. 

 

162. 162.           Again the evidence of Chanax Sontay was attacked.  Echeverria stated that the night of the murder, Chanax Sontay had approached the police and said that he had information to offer, behaviour which did not correspond with the picture painted by the prosecution of Sontay as someone who was intimidated and afraid to initially offer information.  Again the inconsistencies with regard to Sontay’s previous statements were noted.  In particular, it was two years after the crime that Sontay recalled seeing a shirtless man outside the Parish house and this recollection followed another witness’s similar testimony. 

 

163. 163.          Moreover, it was strange that Sontay could know the full name of a Colonel but that after all the time that he claimed to have been providing information to the Colonel about the Bishop’s movements, he was not able to remember the phone number that he was supposed to call. He also noted that Sontay was a drug addict and that it was difficult to believe that the Colonel would have contracted Sontay as an agent in this kind of condition.

 

164. 164.          Echeverria also said that the crime scene was not well guarded and it was impossible not to believe that it had been contaminated. 

 

iii) iii)                Abdulio Villanueva
 

165. 165.          The next lawyer represented Abdulio Villanueva.  Villanueva’s lawyer reviewed his client’s alibi which was simply that he was a prisoner in jail at the time of the murder.  He noted that Sontay’s original testimony was not enough to have Villanueva charged with the crime.  The lawyer questioned why if Villanueva had broken out of jail to be involved with the crime he would not have fled afterwards, as opposed to returning to the jail.  He also noted that Villanueva’s parents had testified that they had visited him in the jail and that they had registered in the visitor’s book at the jail during the time that he was alleged to have been out of jail.  Villanueva’s lawyer also said that it would have been impossible to leave the jail without a special key. 

 

166. 166.          The lawyer for the ex-military specialist also stated that there were no other homeless people who had seen any military presence whatsoever before the crime, and the one witness, Chanax Sontay,  who said he saw Villanueva actually filming the re-arranging of the crime scene after the Bishop’s assassination, was drugged up at the time.  With regard to Chanax Sontay’s he argued that it was obviously in Sontay’s interest to testify because when he appeared in court it was obvious that he had been living well and had new shoes and clothes etc.  This lawyer finished his argument by quoting from Josef Goebbels, the Nazi director of propaganda who apparently at one point stated “lie, lie, lie, until the lie becomes the truth.”  His purpose in quoting Goebbels was to argue that the military accused’s only crime was having been in the Guatemalan Army and that the prosecution’s case was based upon lies which had been told so often as to be believed. 

 

iv) iv)                Father Mario Orantes
 

167. 167.          The final closing argument came from lawyer Jose Toledo Paz, representing Father Mario Orantes.  The priest’s position was essentially that he had slept through the murder and was asleep in his room inside the San Sebastian parish house.  Paz pointed out that the murder was so brutal as to have been impossible for his client to carry out.  He also noted that the Bishop was the priest’s mentor and that the priest would often cover for the Bishop on duties around the Church.  He noted that there was no criminal motive underlying Orantes’ alleged involvement and he reviewed the various theories that had already been discarded including the original theory of the murder having been a crime of passion somehow involving a type of homosexual relationship between the priest and the Bishop.  He further noted that Orantes had been the first to collaborate with all the authorities.  

 

168. 168.          The testimony of Chanax Sontay was again called into question.  The lawyer stated that Sontay was lying when he testified that he had rung the bell and that Orantes had appeared and then kicked the door shut.  

 

169. 169.          With regard to the evidence that indicated the last internet log-on time had been around 10:11 pm, Paz indicated that the computer had been left on while a program was downloading from the internet.  The fact that the computer log indicated 10:11 pm was not in any way determinative of when the priest actually fell asleep or went to bed.  

 

170. 170.          Paz argued that it was entirely possible that Orantes may not have heard the Bishop come in or the murder.  An audio specialist had found that, given the 25 metres from the garage to Orantes’ bedroom, it was not always possible to hear the cars from the priest’s room.  

 

171. 171.          In order to find the priest guilty of extra-judicial execution it would have to be proven that he was somehow involved with the other intellectual authors of the crime.  There was no proof like this.  Paz also called into question the Luminol test that had found blood in Orantes’ bedroom.  He noted that the crime scene was contaminated and that blood was found in various places in San Sebastian Church.  He also noted that for whoever committed the crime, it was not necessary to involve the Priest, and that attempting to do so would be a risky proposition for those who wanted to assassinate the Bishop.  Why involve Orantes when the murderer could have just broken in or jumped the fence?

 

172. 172.          Finally, Paz argued that the change of charge from assassination to extra-judicial execution eliminated any non-political motive for the murder.  What then was then Orantes’ political motive, especially when he shared the same ideological background as Gerardi?

 

173. 173.           Paz said that Orantes had been out of the country during part of the investigation and the opportunity had existed to flee the jurisdiction but instead the Priest had returned in order to face trial and clear his name. This was not the behaviour of a murderer or accomplice.

 

174. 174.           The trial broke for lunch and reconvened at 2pm.  

 

f) 
Final Statements of the Accused

 

175. 175.          After the close of final arguments for the defendants, the Prosecution was given an opportunity to rebut which was turned down.  This obviously meant that there was no sur-rebuttal from the defence lawyers.  

 

176. 176.          One unique feature of Guatemalan law is that each of the accused has the ability to make a final statement themselves.  This statement is not considered to be testimony or evidence.  It is merely an opportunity to speak.  It was not known whether the accused were going to avail themselves of the opportunity to make a statement, as none of them had testified in their own defence.  However, all of them gave a brief final statement.  

 

177. 177.          That afternoon, Abdulio Villanueva, Margarita Lopez, Colonel Lima Estrada, and Priest Mario Orantes each made brief statements professing their innocence.  The court then adjourned with the remaining final statement to be made by Captain Lima Oliva.  The adjournment may have been somewhat of a surprise to some, as there was plenty of time left in the day for the Captain to give his statement. 

 

178. 178.          However, under Guatemalan law, the judges are obliged to bring in their sentence within 24 hours of the termination of the formal proceeding.  By adjourning with one small piece of the proceeding remaining, the judges bought themselves several hours of time which presumably would help them in completing their written decision.  

 

June 7, 2001 at 9:00 am.  
 

179. 179.          That morning I noticed that the presiding Judge on the Panel, Eduardo Cojolun was wearing a bulletproof vest (he may have been the entire time).  The Captain appeared dressed in his full military regalia complete with numerous decorations and medals.  He started his concluding statements by stating that it is a sad time in history when a person like himself who has given himself to his country is accused on trumped up charges. The Captain said that he had not been involved in any kind of extra-judicial execution of Monsignor Gerardi and that Gerardi had been a person that he had admired for a long time.  The Captain also likened himself to Jesus stating that Jesus had told the truth and like Jesus the Captain had come to the Court to tell the truth.  He stated that he had not testified at the trial because previous Judges had advised him to not go into as much detail when his life was at stake (I was unclear what this statement meant exactly). 

 

180. 180.          The Captain reviewed the medals on his uniform, stating that not only were some of his medals for valour, but there were also medals which had been given to him in conjunction with the Peace Accords.  The Captain noted that he had a bright future in the army and that he had been serving as a peacekeeper in Cypress.   He questioned why he would throw away his career when he had such a bright future. 

 

181. 181.          The Captain then turned his attention away from the judicial panel and towards the prosecuting lawyers.  He claimed that ODHAG was on a mission of vengeance against the military and that the Public Ministry Fiscales had gone along with their game.  He stated that it was sad that after five (5) years of peace that the prosecuting lawyers wanted continue the war.  He also called the prosecuting lawyers “comprarles”, stating that the Fiscales had been paid in U.S. dollars to take the case.  He noted that the Public Ministry had also taken the case for personal fame and in order to get the backing of the international community.  The Captain talked about the suffering of his family and the fact that he had been separated from his daughter since he had been in jail for the last year and a half.  

 

182. 182.          With regard to the ODHAG lawyers, the Captain said that while they were good lawyers they had no personal integrity. The Captain also addressed his comments to the international community asking to “please stop all that you are doing and that if the international community is going to assist by coming to Guatemala please do something for the progress of the country”.  He then cryptically said that the problems of Europe should be solved by Europeans and that the problems of Guatemala should be solved by Guatemalans. 

 

183. 183.          The Judges then asked if there was anyone in the courtroom who had anything more to say about the death of Monsignor Gerardi.  No one spoke.  The Judges then announced that their decision would be rendered at 11:30 in the evening.

 

g) The Verdict

 

June 7, 2001 11:30 pm

 

184. 184.          I returned to the Courthouse at approximately 8:30pm in anticipation of a packed house for the verdict.  The courtroom, which held upwards of 500 people, filled quickly and we waited for the 11:30 pm session.  There was a media frenzy-taking place in the courtroom and it appeared that the police forces providing Courtroom security had no interest in restraining the mob of reporters, photographers and camera operators. Generally security at the court was tight.  There was a metal detector, bag search and hands-on frisk at the entrance of the court building, followed by a metal detector, bag search, hands-on frisk and passport number registration  at the entrance to the Courtroom itself. 
 

185. 185.          The accused were brought into the Courtroom at about 11:00 pm and the media immediately swarmed them, engulfing them in an unrestricted melee of microphones and camera flashes.  The accused’s lawyers were nowhere to be seen.  The Captain again appeared in uniform, this time in full military dress uniform with a formal military jacket.  His father, the Colonel, was dressed in a black shirt and jacket with a large silver cross which had the effect of making him look like a priest.  The Priest himself was wearing his collar which he had been wearing for the past few days of the trial but apparently not at any point before that.  In fact on the day of the trial that corresponded with the anniversary of the death of the Bishop, Orantes had worn pyjamas to court.  

 

186. 186.          At 11:30 pm the judges did not arrive.  After a long wait, at 2:00 am (June 8, 2001) the defence lawyers gathered in front of the media cameras and stated that for them the long wait for the judges was unacceptable.  They criticized the Judges for unprofessional behaviour and they made some kind of statement to the effect that the presence of the U.S. Ambassador, Prudence Bushnell, in the gallery was somehow associated with the delay.  I found it quite astounding for a group of lawyers to criticize the body that was just about to make a decision with regard to the fate of their clients, but it appeared that by that point the defence lawyers knew that the verdict was going to go against them and were playing to the “court of public opinion”. After making this statement, the defence lawyers then walked out of the proceeding.

 

187. 187.          Mike Flynn confirmed that their statement was consistent with the way they had been generally trying to portray the trial. The defence lawyers claimed that the proceedings were somehow being controlled by international interests, in particular American interests, and that their clients were somehow political sacrifices to a process desired by the Americans. 

 

188. 188.          At approximately 2:30 am the clerk of the court came in and announced that the delay was due to technical problems.

 

189. 189.          At 3:00 am I noticed that Captain Lima Oliva had actually moved up into the gallery and was talking with one of his friends who was a Major in the EMP.  I was again concerned by the lack of security within the room even though the perimeter of the room was again surrounded by police officers.  Shortly after this I had a conversation with Francisco Goldman the Guatemalan/American writer who had done an article on the Gerardi case for the New Yorker.  Goldman told me that he thought that the Priest might be found not guilty based on what he knew of the evidence.   

 

190. 190.          At 4:20 am the Judges arrived in the courtroom.  The presiding Judge apologized for the lateness of their arrival and mentioned again something to do with technical problems that they had experienced in producing the written decision.  In conducting the usual roll call, the absence of the lawyers for the defendants was noted.  The presiding Judge indicated that the decision was approximately two hundred and fifty (250) pages long and gave the option to the lawyers present as to whether they wanted the entire decision read or the conclusions only.  The Fiscales asked for the conclusions only and of course the defence lawyers were absent and thus no opinion was expressed on behalf of the defence.  As the clerk of the court began to read the conclusions, the defence lawyers returned and sat at the table in front of their clients to hear the verdict.  

 

191. 191.          I am in the process of obtaining the actual decision in Spanish, however the following is a very brief and incomplete summary of the Judges’ conclusions.  Generally the Judges accepted the political motive and held that the murder of the Bishop was a crime of the state.  There was no evidence against the cook Margarita Lopez and she was absolved of the charges against her.  The judges found that the testimony of Chanax Sontay was credible, a key tenet in finding the military accused and Orantes guilty.  Generally the decision accepts the Prosecution’s theory of the case.  The three military accused were found guilty of extra-judicial execution and were sentenced to thirty (30) years in prison.  The Priest, Mario Orantes, was found guilty of being an accomplice to the murder and he received  twenty (20) years in prison.  The Judges also held that the investigation would remain open with regard to thirteen (13) other people who had been implicated.  

 

192. 192.          Even though it was not determined that the four convicted were involved directly in the act of murdering the Bishop, their participation as co-authors in planning and contributing in the execution using resources of the state indicated that they had acted as intellectual authors of the crime.  

 

193. 193.          In addition to the 30-year sentence, Captain Lima Oliva also received a two (2) year sentence for falsification of documents.  

 

194. 194.          The immediate reaction in the courtroom was subdued.  The Prosecuting lawyers immediately left the Courtroom for security reasons.  I noticed on my way out that there were several people who were in tears, including Helen Mack, the Human Rights Activist from the Myrna Mack Foundation who I would be meeting formally later in the day.  

 

 

h)   Media Coverage

 

195. 195.          There was an interesting discrepancy given to the Gerardi trial between print and television media.  Generally the coverage in the print media was extensive and in the days leading up to the verdict, the Gerardi case dominated the front page.  In fact in Saturday’s reports (Saturday being the first day that the verdict could be given full coverage because of the late delivery of the result on Friday morning) virtually every newspaper in Guatemala ran three or four pages of coverage of the verdict and the result was on every front page. 

 

196. 196.          In contrast, the Guatemalan television stations (4 to 5 local stations) carried the Gerardi verdict as only the fourth item in the Friday morning news.  I was told that most of the local stations are owned by a single Mexican interest which has close connections to the Guatemalan Government.  Even if this was true, it is still hard to understand in light of President Portillo’s expressed satisfaction with the verdict (in fact at one point he took credit for establishing the conditions that would allow the case to come to trial) why the verdict would be such a low priority on the local television news.  It seemed bizarre to me that the local TV news was not only giving the Gerardi verdict a low priority but also in certain cases not even mentioning the result, while CNN En Español led their morning news with the story, including a live feed from a reporter in Guatemala City. 

 

V. V.                 CONCLUSION

 

I was greatly moved by the courage of those Guatemalan lawyers, judges and human rights activists that I met who have dedicated themselves to furthering justice in Guatemala at the price of their personal safety. There can be no doubt that the danger posed to them is very real, and many of those whom I met live in constant fear.

 

As a result of our contact with Guatemala, many organisations are aware of LRWC and the type of work we do. The Guatemalans I met with think that LRWC’s presence in Guatemala is important and timely. The fact that we are a group specifically concerned with the rights of legal professionals, (not to mention the fact that we are Canadian) places us in a position which gives us immediate credibility and respect. It will be up to us through our ongoing support and follow-up activities to earn that respect.  
Respectfully submitted,

August, 2001

 James Tate
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