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                              16-17 June, 2008, Melbourne
Speaking notes for Michael Jackson, Q.C, Director, Lawyers Rights Watch Canada and Professor of Law, University of British Columbia, Vancouver BC. 

Those of us who practice law in safe environments such as Canada owe a duty to those who risk not only their freedom but also their lives in order to protect their clients' rights. 
--- Gail Davidson LRWC Founder
1. The Challenge

In Australia and Canada advocating for human rights garners respect and reputation and is both personally rewarding and professionally rewarded. Around the world, however, lawyers and others who defend human rights are often singled out as targets of repression, much of which is perpetrated by governments or government-controlled agencies. Criminal offences against human rights defenders occur with alarming frequency. Between January and November 2001, the International Commission of Jurists monitored forty-five countries around the world and it its 2002 report found more than 300 incidents in which jurists (lawyers and judges) had been subjected to reprisals for carrying out their professional duties. Of these, thirty-eight people were murdered, five had disappeared, and forty-four had been prosecuted, arrested, detained or tortured. Advocating for human rights in some places in the world can literally be career and life ending.

Authorities use existing laws and legal procedures to prosecute or otherwise intimidate advocates representing unpopular clients or causes, often in violation of international standards. Methods used to silence intimidate or punish advocates are often illegal pursuant to the law of the state itself. 
Violations include threats, harassment, intimidation, vilification, interference with professional activities (e.g. house raids, travel bans), physical attacks, abduction or threats of abduction, enforced disappearance, arbitrary detention, torture, assassinations and summary executions.  Complaints often allege failure by the state to provide protection against even imminent or actual threats or attacks or to investigate and prosecute perpetrators of these human rights' abuses. 
Although it is not only members of the legal profession who are the target of these violations, increasingly prominent human rights defenders are most at risk of attack. This includes lawyers defending victims of enforced disappearance and extrajudicial executions; lawyers specializing in sensitive areas such as terrorism, people trafficking, land ownership, protection of the environment and natural resources; lawyers advocating for vulnerable groups such as indigenous people, minorities critical of the status quo and asserting rights, female victims of violence or discrimination and lawyers advocating for people opposing war and people promoting a region's independence. 

Many judges are also subject to intimidation, pressure, death threats or assassination attempts because of their role investigating serious human rights allegations against politicians and other influential people. 

Mr. Leandro Despouy UN Special Rapporteur on the independence of Judges and Lawyers, in his 2007 report,
 writes that States often regard the defense of human rights by judges and lawyers as political interference; 

"Lawyers are regularly hunted down and arrested because they are identified with their clients, and continue to be harassed by the authorities following their release.  This in turn means that Individuals accused of sensitive crimes may have difficulty finding a lawyer who will take their case."

2. Responding to the Challenge 

In January 2000, Vancouver lawyer Gail Davidson gathered together some like-minded colleagues and founded Lawyers’ Rights Watch Canada (LRWC), a non-profit society whose mandate was threefold: 

· campaign for lawyers whose rights, freedoms or independence are threatened as a result of their human rights advocacy; and, 

· produce legal analyses of national and international laws and standards relevant to human rights abuses against lawyers and other human rights defenders; and, 

· work in cooperation with other human rights organizations. 


LRWC seeks to identify illegal actions against advocates, campaigns for the cessation of such actions and lobbies for the implementation of effective immediate and long-term remedies. In its work LRWC promotes the implementation and enforcement of international standards designed to protect the independence and security of human rights defenders around the world. 

LWRC is not of course alone in its international work. Around the world there is a now a network of NGOs active in this arena. The United Nations has also taken a lead role through the development of international conventions, declarations, principles and rules and the appointment of special rapporteurs and special representatives. We often hear these days that the promotion of human rights within states that have a poor record of respect for these rights is most effectively conducted as a diplomatic adjunct to bilateral or multilateral trade negotiations. While this form of linkage has an important place, there is an inherent limitation in a strategy of promoting human rights that is ancillary, and more realistically, subsidiary to the business of trade.  Recognizing and respecting human rights is fundamentally different from recognizing and respecting free trade. Human rights cannot be and must not become the subservant to the politics and business of globalization. 

3. Walking the Talk- some case studies 

1. Pakistan:

Recent events in Pakistan demonstrate the intersection of several elements of the contemporary legal environment that in a post 9/11 world has contributed to the abuse of both human rights and the rule of law and the critical roles that an independent bar and judiciary and the voice of international human rights NGOs play in advancing the cause of and in protecting human rights advocates.
As UN Special Rapporteur, Mr. Leandro Despouy, in his 1997 report on the question of Human Rights and States of Emergency writes “The recognition of the international dimension of human rights and the emergence of the individual as a subject of international law constitute the two major conquests of this period and they introduce an ethical dimension into international legal relations”.
 Nevertheless, “at the very time these normative achievements came into effect, the world found itself in the grip of what amounted to an institutional epidemic of states of emergency, which, like a contagious disease infecting the democratic foundations of many societies, were spreading to countries in virtually all continents, particularly from the 1970s onwards.” In a passage that frighteningly anticipated the developments in a post 9/11 world, Leandro Despouy stated:

As a result, in many cases states of emergency merely became the legal means of "legalizing" the worst abuses and the most pernicious forms of arbitrariness. Virtually none of the dictatorial regimes of the period resisted the temptation to justify their seizure of or maintenance in power, and the repressive measures they took. Behind the scenes of power, distinguished legal science experts came to act as loyal servants of the "Prince", 

Furthermore, this real proliferation of states of emergency was taking place against the background of ideological Cold War confrontation, which a great many Governments invoked to combat their own domestic dissidents. Very frequently, those who disagreed with a Government were described not as legitimate opponents but as domestic enemies, agents of the international enemy and therefore as factors of risk and insecurity for the nation. The most perverse version of this concept of the State and of the exercise of power was precisely the so-called "national security doctrine", which in some regions provided political and ideological grounds for the cruellest and most aberrant dictatorships of recent decades. 

What emerges from these experiences is that in every case the proclamation of a state of emergency or the pure and simple application of measures of that kind was the legal instrument used by many dictators to suppress the human rights of most of the population and to crush any form of political opposition. In turn, the so-called "national security doctrine" and its variants (which was later condemned by the Commission on Human Rights as a doctrine contrary to human rights) served in practice as the ideological arsenal that sought to legitimize that type of behaviour.
 

Since 9/11, in countries that regard themselves as the heartbeat of liberty, the national security doctrine and the legal equivalent of states of emergency in the form of exceptional legal regimes for enemy combatants and alleged terrorists, have given us extraordinary rendition, the carceral archipelago of Guantanamo Bay and Abu Ghraib, courts of military commissions and, in the form of the torture memos of the US Department of Justice, the latest generation of “legal science experts acting  as loyal servants of the "Prince". As I stated earlier this year to an audience in Vancouver, "Seeing the fragile state of human rights in the leading democratic country in the world has left an indelible impression on me about the fragility of human rights and the need for lawyers to stand up for their vindication"
  
In 2007 the Musharaff regime in Pakistan reacted strongly to activities of the Supreme Court who, under the leadership of Chief Justice Iftikhar Mohammed Chaudhry, had taken a firm line on government misdeeds and human rights abuses, including the overturning of the privatization of Pakistan Steel to military friends and acceptance of petitions filed on behalf of people allegedly disappeared by state intelligence agencies. In March of 2007 President Musharraf effectively removed the Chief Justice from office and placed him under house arrest. President Musharraf invoked his authority under Article 209 of the oft-patched 1973 Constitution of Pakistan to refer the alleged abuses of office by the Chief Justice to a Supreme Judicial Council. Lawyers, opposition parties, human rights activists and some judges condemned the move as unconstitutional and a blow to the independence of the judiciary What ensued made for unprecedented images quite foreign to western audiences as protest rallies attended by hundreds of black-suited lawyers were held in the capital, Islamabad, and in other cities including Lahore, Karachi and Quetta, amounting to a boycott of the superior and lower courts by all lawyers. In Lahore the black suited lawyers were seen marching down a main road when police used batons to try and break up the procession. Months of protests led to a dramatic culmination on July 20, 2007, when the thirteen-member Supreme Court rendered a historic decision to reinstate the Chief Justice and dismiss the charges leveled against him.
In October 2007, as the Supreme Court was nearing a decision on the legality of Musharraf’s re-election as president while also serving as army chief, Musharraf declared a state of emergency and again dismissed the Chief Justice. This time the main gates of the Supreme Court in Islamabad were sealed by security forces after a seven-judge panel headed by Chief Justice Chaudhry said any declaration of emergency would be illegal. The Proclamation of Emergency of November 3 suspended the Constitution of the Islamic Republic of Pakistan and proclaimed the Provisional Constitution Order No. 1 of 2007 (PCO) and the Oath of Offices (Judges) Order, 2007. Musharraf’s PCO mandated that all superior court judges would cease to hold office immediately and thereafter, the President could allow any judge taking the Oath to continue in office.
  The Oath, which prohibits judges from exercising any judicial authority “against the President, Prime Minister or any person exercising powers or jurisdiction under their authority”, resulted in the majority of superior court judges, including over half of the Supreme Court Bench, being removed from office and arrested. Many of them (and their entire families) were held, incommunicado, under house arrest for months. Thousands of lawyers were also arrested, many of them were reported to have been beaten and tortured, 3 lawyers were burned to death, along with their clients and staff in April/08.

Further extra-legal measures proclaimed include the Constitution (Amendment) Order, 2007 (P.O. No. 5 of 2007, Nov. 21/07) and the Constitution (Second Amendment) Order, 2007 (P.O. No. 6 December 14, 2007) (Constitutional Amendments Order).  The Constitutional Amendments Orders perpetuate the illegality of the PCO by purporting to create a Constitutional requirement limiting the bench to judges taking the Oath as well as provisions validating all actions taken under the ‘authority’ of the PCO and other presidential orders and barring any “prosecutions or other legal proceedings”
 in respect of either the presidential orders or actions taken thereunder. 

The Constitutional Amendments Orders effectively assure the continuation of human rights violations unrestricted by judicial oversight, deny legal remedies in independent courts and guarantee impunity for state perpetrators. 

Inspired by the actions of Pakistan’s legal profession LRWC worked effectively with lawyers in Pakistan and around the world to support the return of the judiciary and of the Constitution.  LRWC (as the lead NGO) issued 15 public statements, culminating in a  written presentation and oral intervention to the UN Human Rights Council, endorsed by 17 NGOs representing thousands of lawyers and human rights advocates around the world.
  

If you review the written presentation to the UN Human Rights Council,  you will see that what distinguishes it from most other documents of protest in response to the proclamation of emergency is that it is a legal brief that not only analyzes the legality of the proclamation under Pakistan’s constitution
 but reviews the proclamation against relevant international human rights standards including the widely accepted threshold principles for states of emergency set out in the final report of Leandro Despouy as Special Rapporteur on States of Emergency.
 These principles reflect those articulated by others as necessary to limit human rights abuses during states of emergency.
  Despouy concluded that the UN has an obligation to ensure that states of emergency are properly applied in a manner that maintains the rule of law.
 The only one of the seven threshold principles of legitimacy that the Musharaff’s proclamation of emergency complied with was that the public must receive adequate notification of the scope of the emergency measures.
 LRWC’s brief also reviewed the applicable International standards that require universal protection of non-derogable rights by all states.
 The November 3rd 2007 emergency measures violated these standards by destroying judicial independence and thereby preventing judicial safeguards against abuses of non-derogable rights by the state. The four non-derogable rights: right to life, freedom from torture and cruel or degrading treatment or punishment, freedom from slavery and servitude and protection from ex post facto criminal law, cannot exist except through an independent judiciary that is effectively protected by and from the state. 
The non-derogability of judicial independence is the foundation upon which all human rights law rests and is secured or implied by these same instruments. Pakistan, as a UN member, has accepted a duty to promote respect for human fundamental rights and freedoms in accordance with UN principles.
 

The brief concluded:

To be lawful the imposition, duration and removal of emergency measures must: 1) conform to the Constitution; 2) substantially meet UN standards; and, 3) maintain protection of non-derogable rights.  Access to judicial safeguards of non-derogable rights remains an absolute requirement during emergency measures. 

The Proclamation of Emergency of November 3, 2007 is unlawful by all these tests. All laws brought into force and all state actions taken in reliance on the legitimacy of the Proclamation of Emergency of November 3, 2007 must be considered as enacted and done without legal authority and therefore as null

The Human Rights Council is mandated to promote and protect human rights by, inter alia, preventing violations, removing obstacles to enforcement, engaging states in dialogue and making recommendations for the protection of human rights.
  Monitoring states of emergency, when human rights are most at risk, is therefore a key function of the Human Rights Council. Lawyers Rights Watch Canada called on the Human Rights Council to fulfill its duty to promote and protect the rule of law and fundamental rights and freedoms in Pakistan by recommending and monitoring: 

1. The immediate, unconditional release of detained jurists, including: Chief Justice Iftikhar Chaudhry, Aitzaz Ahsan, President of the Supreme Court Bar, Ali Ahmed Kurd, Justice (retired) Tariq Mahmood. 

2. The rescission of all laws purporting to come into force under authority of the Proclamation of Emergency of November 3, 2007. 
3. The reinstatement of all judges removed from office by the Provisional Constitution Order No. 1 of 2007, November 3 2007 and removal from office of judges signing the Oath of Offices (Judges) Order, 2007 on conditions that are reasonable and just.

4. The strict adherence by Pakistan officials to laws validly in force prior to November 3, 2007 and to applicable international standards protecting the independence of lawyers and judges including those embodied in the UN Basic Principles on the Role of Lawyers
and the Basic Principles on the Independence of the Judiciary.

5. Strict adherence by Pakistan to domestic law and international standards governing arrests, detentions and the humane treatment of prisoners, including non-derogable prohibition against torture and cruel and inhumane treatment or punishment and denial of due process.

The situation in Pakistan remains grave. Pakistan lawyers continue, almost five months after the election, to peacefully advocate for the restoration of the judiciary and the Constitution.  In doing so they are speaking for the majority of Pakistan people. Pressure on the new government to support the US-led military combat activities in the region – in furtherance of a global ‘war on terror’ and characterization of Pakistan as a centre of extremism, continues. An independent judiciary acting under a restored Constitution could expose Musharraf to prosecution and restrict US activities. On March 20, 2008 US Vice-President Dick Cheney while visiting Afghanistan warned, “I expect they’ll [government of Pakistan] be good and effective friends and allies of the United States just as the previous government has been….A government has an obligation to control its sovereign territory, to make certain that that territory doesn't become a safe haven or a sanctuary for, especially, terrorist groups,".  

Canada’s Minister of Foreign Affairs echoed this tone in a March 14, 2008 letter to LRWC, “…the Government of Canada remains concerned about political instability in Pakistan, the undermining of democratic values, the spread of extremism from the tribal areas, and the negative impact these developments have on regional stability more broadly.” 

These pressures have prevented restoration and destroyed the coalition between the Pakistan People’s Party-PPP and the Pakistan Muslim League-PML(N) that resolved, on March 10, 2008, “ that the deposed judges would be restored, on the position as they were on November 2, 2007, within 30 days of the formation of the federal government through a parliamentary resolution.”

Thus far Chief Justice Iftikhar Chaudhry and the other judges who refused to sign the oath have not been reinstated and the most recent developments in Pakistan make it clear that this test of the rule of law and  judicial independence and the role of an independent bar in Pakistan is far from over.
 Lawyers in Pakistan continue to risk their livelihoods and freedom to uphold the rule of law. A peaceful and just solution seems unlikely in the absence of lawyers around the globe as resolutely advocating in support of Pakistan lawyers.

2. The Philippines 

A review of events in the Philippines allows us to see the synergy of the work of NGOs and that of United Nations special rapporteurs and representatives in the field of protection of human rights.

In July 2006, the Dutch Lawyers for Lawyers Foundation (L4L) reported that between 2001 and June 2006 twenty-five Filipino jurists were murdered.
 Apparently, these jurists, fifteen lawyers and ten judges, were killed in reprisal for their professional work.  A report by L4L based on investigations conducted in the Philippines during June 2006 by two Dutch judges and six Dutch and Belgian lawyers concluded that these murders were unsolved and that the Philippine government had not condemned these murders, or effectively acted to prevent further ones.  Since June 2006, two more Filipino judges and five more Filipino lawyers have been murdered. These murders were part of a larger pattern of  extrajudicial executions of leftist activists in the Philippines. These killings have eliminated civil society leaders, including human rights defenders, trade unionists and land reform advocates, intimidated a vast number of civil society actors, and narrowed the country’s political discourse. Depending on who is counting and how, the total number of such executions ranges from 100 to over 800.

Lawyers’ Rights Watch Canada (LRWC) joined L4L in calling on the Philippine government to: condemn the murders, act immediately to protect judges and lawyers, conduct thorough and independent investigations, and ensure appropriate prosecutions.  LRWC was of the opinion that there is little hope of securing these goals without pressure from NGO’s and foreign governments.  LRWC worked to create an international NGO network to lobby for effective prevention and punishment that included included: Amnesty International, the Asian Human Rights Commission, the Bar Human Rights Committee of England and Wales, the Law Society of Upper Canada Human Rights Monitoring Group, and LRWC.

In light of the worsening humanitarian crisis in the Philippines, and at the invitation of Filipino human rights groups, a Canadian fact-finding mission traveled to the Philippines in November 2006.  The fact-finding mission, called the Canadian Human Rights Fact-Finding Mission to the Philippines (CHRFFM), was sponsored by the Philippines-Canada Task Force on Human Rights (PCTFHR) and hosted by KARAPATAN (Alliance for the Advancement of Peoples Rights).  From November 9th to November 23rd, 2006, CHRFFM members traveled throughout the Philippines conducting interviews and gathering information in order to help document cases of extra-judicial killings, attempted assassinations, disappearances, and harassment.  

Over the course of their stay in the Philippines, mission members met with local human rights groups, lawyers, politicians, human rights abuse victims, and victim’s families.  During interviews with a number of lawyers, the CHRFFM was able to determine that lawyers are continually subject to threats, harassment, and violence.  These meetings were a success, in that they were able to meet their desired goal of helping document human rights abuse cases; however, CHRFFM members experienced significant difficulty in doing their fieldwork and conducting interviews.

CHRFFM members were subject to harassment, surveillance, and detainment by both uniformed and non-uniformed military personnel.  Mission vehicles were often followed by non-uniformed men on motorcycles, and on two occasions had their tires spiked.  While in the Southern Tagalog region, mission members were detained by the military for a total of thirteen hours over a three-day period.  During this time, they were threatened with arrest for the obstruction of justice, and were indirectly threatened with violence.  Also during their time in this region, the CHRFFM was forced to watch staged rallies opposing the fact-finding mission that were organized by the military. 

In addition to interviews and meetings aimed at helping to document instances of human rights abuse, the CHRFFM also sought out information concerning two of the newly formed bodies charged with investigating the extra-judicial killings taking place throughout the Philippines: the Melo Commission and Task Force Judges, Prosecutors and Integrated Bar of the Philippines (IBP) Lawyers.  Attempts to contact the Melo Commission, created by president Arroyo in response to pressure from international human rights groups, proved unsuccessful. At the time of the fact-finding mission It appeared that the Commission was without office space or staff members, though there are reports that Commission representatives had been conducting investigations.  

Attempts at contacting Task Force Judges, Prosecutors and IBP Lawyers were unsuccessful as well.  In its July 2006 report, The International Fact Finding mission (IFFM) stated that it had been informed by the Philippines National Police (PNP) of the creation of a special task force, called Task Force Judges, Prosecutors and IBP Lawyers, that was created to investigate the killings of judges and lawyers.  However, when later questioned by members of the Hong Kong Mission for Human Rights and Peace on the Philippines (HKMHRPP), the PNP General and Task Force USIG head, Avelino I. Razon jr., asserted that “there was no special task force set up to investigate the killing of lawyers and judges, and he expressed that he would have knowledge of such a task force had such a task force been established”.  The HKMHRPP believed the alleged establishment of the so-called Lawyers Task Force was “dubious”, and feared that its existence was alleged solely to placate the IFFM.

The overall impression of LRWC’s representative was that the Philippine government had not put in place any plan for either the protection of judges, lawyers, or human rights defenders from future attacks of for the identification and punishment of past attacks.  Lawyers and judges continued to be the target of threats, harassment, and murder.  As a result, people in need of protection from human rights abuses found themselves without legal recourse.

LRWC was of the opinion that the international community needs to present the Philippine government with a plan to achieve two main objectives of prevention and punishment.  First, the plan must provide for the immediate protection of lawyers, judges, human rights defenders, and other targeted individuals.  This protection must be effective, supervised, and transparent to the national and international communities.  Secondly, it is necessary to establish an investigative body capable of conducting investigations that comply with the requirements of the Principles on the Effective Prevention and Investigation of Extra-Legal, Arbitrary and Summary Executions, as set forth by the Office of the United Nations High Commissioner on Human Rights.  This body will likely need to be a commission partially composed of individuals from outside of the Philippines.

In a September 2006 report, Amnesty International called for the immediate implementation of effective investigations and reliable prophylactic measures.

Largely due to the evidence and international attention provided by NGOs, Philip Alston, an Australian educated law professor who teaches at New York University Law School and the UN Special Rapporteur on Extrajudicial, Summary or Arbitrary Executions, visited the Philippines on a fact-finding mission in February 2007.  In his interim report Professor  Alston  warned that: 

The consequences of a failure to end extrajudicial killings in the Philippines will be dire. Efforts to resolve the various insurgencies will be set back significantly. Incentives to opposition groups to head for the hills rather than seek to engage in democratic politics will be enhanced, and international support for the Government will be undermined. A multifaceted and convincing governmental response is thus urgent.

Professor Alston recommended that the problem must be tackled at two different, but complementary, levels:

At one level there is indeed a need for more staff, more resources, and     more specialist expertise, a better witness-protection programme, and the strengthening of key institutions. The recent Government actions noted above have gone a considerable way in that direction. But such steps are premised almost entirely on the assumption that the key interventions required concern resources and expertise. The hope seems to be that if there can be better investigators, more forensic capacity, more focused judicial action, and more sustained action by the joint military/police task

force, the problems will be resolved. But the strong risk is that these measures will treat only some of the symptoms of the crisis, and will fail to address meaningfully two of the most important underlying causes of a great many of the killings.Those causes constitute the second level at which an effective national response is required. The first cause has been variously described as “vilification”, “labelling”, or guilt by association. It involves the characterization of most groups on the left of the political spectrum as “front organizations” for armed groups whose aim is to destroy democracy. The result is that a wide range of groups – including human rights advocates, labour union organizers, journalists, teachers unions, women’s groups, indigenous organizations, religious groups, student groups, agrarian reform advocates, and others – are classified as “fronts” and then as “enemies of the State” that are accordingly considered to be legitimate targets. The second cause is the extent to which aspects of the Government’s counter-insurgency strategy encourage or facilitate the extrajudicial killings of activists and other ‘enemies’ in certain circumstances.

In April 2008 Professor Alston released his final report on the Philippines

Over the past six years, there have been many extrajudicial executions of leftist activists in the Philippines. These killings have eliminated civil society leaders, including human rights defenders, trade unionists and land reform advocates, intimidated a vast number of civil society actors, and narrowed the country’s political discourse. Depending on who is counting and how, the total number of such executions ranges from 100 to over 800. Counter-insurgency strategy and recent changes in the priorities of the criminal justice system are of special importance to understanding why the killings continue.

Many in the Government have concluded that numerous civil society organizations are “fronts” for the Communist Party of the Philippines (CPP) and its armed group, the New People’s Army (NPA). One response has been counter-insurgency operations that result in the extrajudicial execution of leftist activists. In some areas, the leaders of leftist organizations are systematically hunted down by interrogating and torturing those who may know their whereabouts, and they are often killed following a campaign of individual vilification designed to instil fear into the community. The priorities of the criminal justice system have also been distorted, and it has increasingly focused on prosecuting civil society leaders rather than their killers.

The military is in a state of denial concerning the numerous extrajudicial executions in which its soldiers are implicated. Military officers argue that many or all of the extrajudicial executions have actually been committed by the communist insurgents as part of an internal purge. The NPA does commit extrajudicial executions, sometimes dressing them up as “revolutionary justice”, but the evidence that it is currently engaged in a large-scale purge is strikingly unconvincing. The military’s insistence that the “purge theory” is correct can only be viewed as a cynical attempt to displace responsibility.

Some of the other situations in which extrajudicial executions occur in the Philippines were also studied during the visit. Journalists are killed with increasing frequency as a result of the prevailing impunity as well as the structure of the media industry. Disputes between peasants and landowners, as well as armed groups, lead to killings in the context of agrarian reform efforts, and the police often provide inadequate protection to the peasants involved. A death squad operates in Davao City, with men routinely killing street children and others in broad daylight. While human rights abuses related to conflicts in western Mindanao and the Sulu archipelago have received less attention that those related to the conflict with the communist insurgency, serious abuses clearly do occur, and improved monitoring mechanisms are necessary.

This report studies all of these problems and the institutional arrangements that have permitted them to continue. It concludes with a series of recommendations for reform. The Government has shown that it is capable of responding to human rights problems with clarity and decisiveness. This was on display when, in 2006, the Government abolished the death penalty, sparing the more than 1,000 convicts on death row. Any possibility of the death penalty being imposed without conformity to international human rights law was ended with the stroke of a pen.

The many measures that have been promulgated by the Government to respond to the problem of extrajudicial executions are encouraging. However, they have yet to succeed, and the extrajudicial executions continue.

Just two weeks ago in a statement to the United Nations Human Rights Council in Geneva, Professor Alston provided this update;

It is now well over a year since I visited the Philippines and my report has been thoroughly scrutinized at the national level and invoked by many at the international level. It was also extensively cited in the Council’s own Universal Periodic Review assessment (Doc. A/HRC/8/28 of 23 May 2008).

Figures produced by one NGO, Karapatan, document a two-thirds drop in the number of extrajudicial killings since my visit. Other sources support this overall picture. Many actors contributed to bringing about this major improvement and the Government deserves credit for its part. As I urged in my report, a clear message has been sent to the armed forces.

But the bad news is that only the first steps have been taken so far. Not a single soldier has yet been convicted and punished for any of these killings. There has thus been no justice for the victims, and the necessary steps have not been taken to deter commanders from returning in the future to such killings. Despite the improvement, killings continue and a sense of intimidation and foreboding still casts a shadow over civil society. Current efforts to reform the criminal justice system will be judged in part on whether the military is subjected to the rule of law.

      3. Malaysia - The Karpal Singh Case
If the Pakistan case study illustrates the importance of international legal support for those defending the independence of the judiciary and the Philippines case study the importance of defending human rights advocates in the face of systemic persecution, the third case study, involving Malaysian lawyer, Karpal Singh, demonstrates how international support can make important contributions to upholding the principle of an independent bar.

a. The Background to Karpal Singh’s Case

Karpal Singh is a high profile defence lawyer in Malaysia, referred to by some as the "people’s lawyer" for his work defending political dissidents. He has been heavily involved in Malaysian politics as a government critic and member of the opposition Democratic Action Party (DAP) for over 25 years. He was arrested under the Internal Security Act as a result of his peaceful political activities, and imprisoned from October 1987 to January 1989, leading Amnesty International to declare him a prisoner of conscience. 

Prime Minister Mahathir, who had been in power since 1981, abruptly dismissed his heir apparent, Anwar Ibrahim, from his political positions on September 2, 1998 after a rift developed in their relationship over the economy. Days later, Malaysian newspapers headlined that Anwar had been implicated in sodomy. On September 20, 1998, Anwar was arrested and charged with sodomy. Anwar was later charged with corruption, based on allegations that he used his political office for a personal benefit by directing the police to investigate confessions which implicated him in sodomy.
 Amnesty International again declared Anwar to be a prisoner of conscience, stating that he had been arrested in order to silence him as a prisoner as a political opponent. 

A team of lawyers, including Karpal Singh, represented Anwar pro bono on the sodomy charges. During the sodomy trial, all of Anwar’s lawyers were threatened with contempt proceedings. One, Zainur Zakaria, was sentenced to three months in jail for contempt for filing in support of an application to have two prosecutors removed, the affidavit of another lawyer alleging that the two public prosecutors appeared to have been involved in an attempt to fabricate evidence against Anwar.

On September 10, 1999, while in court representing Anwar, Karpal Singh expressed a concern that someone might be trying to murder his client. He uttered the following words in the course of his submission:

" It could well be that someone out there wants to get rid of him even to the extent of murder. I suspect that people in high places are responsible for the situation."

This statement was made in a submission to the court about an Australian laboratory report indicating that Anwar, imprisoned for over a year, was suffering from arsenic poisoning. A year earlier, while in police custody, Anwar had been shackled to a chair and severely beaten, while bound and blindfolded. Malaysian Chief of Police, Abdul  Rahim Noor, later confessed to the beating and resigned. In his submission, Karpal was calling for Anwar’s hospitalization and an inquiry into the poisoning while in police custody. 

On the basis of these remarks in open court Karpal Singh was, on January 14, 2000, arrested and charged with sedition under section 4(1)(b) of the Sedition Act, 1948. He was later released on bail, and represented himself over a two- year period, until the charge was withdrawn on January 14, 2002.

b. International Pressures on the Malaysian Government in Karpal Singh’s case 

International human rights organizations condemned the charge against Mr. Singh on grounds which stressed that, in an independent Bar, lawyers enjoyed immunity for words spoken in court in the representation of their clients.

LRWC, shortly after its foundation and as its first intervention, took the lead in condemning the Malaysian government’s actions. Pursuant to its  mandate to campaign for lawyers whose rights, freedoms and independence are threatened as a result of their advocacy, LRWC prepared a research brief titled "Lawyers and the Rule of Law on Trial: Sedition in Malaysia
 which examined Malaysia’s sedition laws and concluded that they violated both common law principles of absolute privilege and international law. LRWC concluded that the charge against Karpal Singh impugned the integrity of the Malaysian legal system. Barristers Michael Birnbaum, Q.C., and James Laddie of the Bar Human Rights Committee of England and Wales (BHRC) also submitted an extensive written brief to the Malaysian government.
 LRWC and BHRC sent their briefs to the Attorney General of Malaysia, other Malaysian officials and to Karpal Singh and his lawyer. LRWC’s brief was widely circulated amongst interested NGOs and governments.  

c. Improprieties of the sedition charge against Karpal Singh

LRWC advanced three main criticisms of the sedition charge against Mr. Singh.
 

   1. Malaysia’s Outdated Sedition Laws 

LRWC argued that Malaysia’s sedition laws ignore contemporary standards and principles of a free and democratic society. Today most jurists and scholars in common law jurisdictions consider that the offence of sedition is obsolete. The most recent case law in this area defines sedition narrowly to be limited to an intention to incite the violent overthrow of lawfully constituted authority coupled with acts likely to achieve the prohibited result.

In 1951, the Supreme Court of Canada in Boucher v The King commented that the crime of seditious libel was founded in legal and social beliefs no longer held:

"The crime of seditious libel is well known in the Common Law. Up to the end of the eighteenth century it was, in essence, a contempt in words of political authority or the actions of authority. If we conceive of the governors of society as superior beings, exercising a divine mandate, by whom laws institutions and administrations are given to men to be obeyed, who are, in short, beyond criticism, reflection or censure upon them or what they do implies either an equality with them or an accountability by them, both equally offensive." 

Boucher v. The King was the last prosecution for sedition in Canada. 
In most common law jurisdictions including Canada, England, Australia, India and Kenya, sedition laws have either been repealed altogether or the laws have simply ceased to be invoked. In Malaysia, however, sedition laws have been used as a political weapon to silence opposition to the Mahathir government. The definition of seditious tendency under the Sedition Act is far-reaching
 and the Malaysian courts have interpreted the provisions so broadly that a conviction appears to be almost inevitable once a charge is laid.

     2. Violation of the Principle of Absolute Privilege 

Under common law, absolute privilege attaches to any statements made by judges, witnesses and advocates during the course of judicial or quasi-judicial proceedings. The only exceptions to absolute privilege are perjury, contempt of court and perverting the course of justice. This principle has been central to the integrity of the common law legal system for over three hundred years. 

The sedition charge against Mr. Singh violated the principle of absolute privilege, and set an alarming precedent which could have undermined a cornerstone of proper legal traditions: the right and duty of a lawyer to represent fully the best interests of his or her client

    3. Violations of Principles of International Law

The charge against Karpal Singh also violated principles of international law relating to lawyers rights and duties. The United Nations Declaration of Human Rights ("UDHR") Article 10, provides that "everyone is entitled to a fair and public hearing by an independent and impartial tribunal, in the determination of his rights and obligations and of any criminal charge against him". Article 11, paragraph 1, provides that "everyone charged with a penal offence has the right to be presumed innocent until proved guilty according to law in a public trial at which he has had all the guarantees necessary for his defence". All the "guarantees necessary for a defense" include the right to representation by an independent counsel

The United Nations Basic Principles on the Role of Lawyers (the "Basic Principles"), which are norms of international law, support the propositions that lawyers must not be hampered in their conduct of judicial proceedings by limitations on their speech and that they must enjoy immunity for statements made during those proceedings. In particular, paragraph 20 of the Basic Principles provides that lawyers have immunity for in-court statements:


"Lawyers shall enjoy civil and penal immunity for relevant statements made in good faith in written or oral pleadings or in their professional appearances before the court, tribunal or other legal or administrative authority."
 


Pursuant to the 1998 Latimer House Guidelines (the "Guidelines")
 Malaysia and other members of the Commonwealth are committed to ensuring that their national law and procedure reflect the principle that "[a]n independent, organized legal profession is an essential component in the protection of the rule of law". 

On the basis of these principles, LRWC concluded that Mr. Singh’s prosecution was a violation of international law.

d. The Denouement 

In the fall of 2001, the Federation of Law Societies and the Law Society of British Columbia adopted resolutions requesting that LRWC representative Richard Gibbs, Q.C. report to them on the independence of the Bar and of the judiciary in Malaysia and on the Karpal Singh trial.

International observers present in court on the opening of the trial on January 14, 2002, included diplomats from the Australian and Canadian High Commissions, from the British Foreign Office, the United Nations Special Rapporteur on the Independence of Judges and Lawyers, Datuk Parum Cumaraswamy, Mark Trowell, Q.C. of the Australia Bar Council, and British Columbia’s Richard Gibbs, Q.C.

Forty minutes after the trial was scheduled to begin, Attorney General Abdul Gani Paitul "discontinued and withdrew" the charges against Mr. Singh stating:

"The office of the Public Prosecutor has received numerous representations from domestic and international legal bodies soon after En Karpal Singh was charged for the present offence seeking reconsideration of the pending charge against En Karpal Singh." Today, having reconsidered the circumstances and the representations, and taking into consideration the public interest, the Public Prosecutor is of the view that it is appropriate to exercise his discretion under article 145 of the Federal Constitution to discontinue and withdraw the charge against En Karpal Singh under section 49(1)(b) of the Sedition Act 1948."

Following this, Justice Augustine Paul, discharged and acquitted Karpal Singh. However, he directed that Karpal be referred to the Malaysian Bar’s disciplinary board for making statements which Justice Paul found to be contemptuous and an attack on his impartiality.

Anwar was convicted of both the corruption and sodomy charges and sentenced to 6 yrs and 9 years. In 2004, Malaysia's highest court, the Federal Court, reversed the second conviction of sodomy and Anwar was released.

In the history of the Commonwealth, the Karpal Singh case is the only known instance of a charge of sedition being brought against a lawyer for remarks made in open court in defense of a client. In withdrawing the charge, Malaysia’s Attorney General specifically referred to the representations the government had received from national and international legal bodies, and acknowledged that he had considered those representations in deciding to abandon the prosecution. The commitment of the Canadian group LRWC, working with colleagues in Britain and Australia, to Karpal Singh’s case was critical to ending his persecution, suggesting that lawyers around the world can contribute, in a practical way, to protecting the independence of the Bar internationally.

Conclusion

In the absence of vigorous advocacy, human rights are illusory and without safety and independence guarantees, vigorous advocacy is unlikely or impossible. In countries with inadequate safeguards, the ability of lawyers and other advocates to provide any legal representation often depends on support from groups such as LRWC. LRWC’s work, monitoring trials and security provisions, identifying and publicizing abuses, calling for reform and writing reports and articles is necessary to international human rights implementation and enforcement. 

LRWC Executive Director Gail Davidson hopes LRWC’s successes will inspire the formation of similar ‘watchdog’ organizations around the world and the creation of an international network of advocates for advocates, working to protect and promote the rule of law and the universality of human rights. 

APPENDIX A

International Laws and Standards relevant to Human Rights Abuses against Lawyers and other Human Rights Defenders
International Covenants and Conventions

THE INTERNATIONAL COVENANT ON CIVIL AND POLITICAL RIGHTS (ICCPR)1966, Adopted by the UN General Assembly and in force in 1976.  Expands the civil and political rights recognized by the Universal Declaration of Human Rights.  The ICCPR has a monitoring body that may review complaints.  State parties are required (article 40) to report to the Human Rights Committee on implementation of the ICCPR and to submit reports on particular topics on request. Australia signed this covenant in 1972 and signed the first optional Protocol in 1991.  The first optional protocol recognizes the right of an individual claiming to be a victim of a violation of the ICCPR and to make a complaint to the UN Human Rights Committee.  

THE CONVENTION AGAINST TORTURE AND OTHER CRUEL INHUMAN OR DEGRADING TREATMENT OR PUNISHMENT 1984 adopted by the UN General Assembly and in force in l987. Australia ratified the convention in 1989. 


THE DECLARATION ON THE PROTECTION OF ALL PERSONS FROM ENFORCED DISAPPEARANCE was adopted in 1992 and on 29 June 2006, the Human Rights Council adopted, by consensus, the International Convention for the Protection of All Persons from Enforced Disappearance and recommended that the General Assembly should also adopt it. The text submitted for the Assembly’s consideration is the result of many years of intense diplomatic activity and the product of a lengthy effort by human rights organizations, and more particularly the families of victims, to build a binding, universal instrument.


United Nations non--Treaty standards 
Non-treaty standards do not have the legal power of treaties but have the force of having been negotiated by governments over many years and have been adopted by political bodies such as the UN General Assembly, usually by consensus.  They are often considered to be as binding on states as treaties.

THE UNIVERSAL DECLARATION OF HUMAN RIGHTS 1948 was adopted by the UN General Assembly and is universally recognized as a set of principles which should regulate the conduct of all states.  The Universal Declaration of Human Rights (UDHR) is premised on the necessity of human rights being protected by the rule of law.  The Preamble to the UDHR confirms the principle of the rule of law as the alternative to recourse to violence. "Whereas it is essential, if man is not to be compelled to have recourse, as a last resort, to rebellion against tyranny and oppression, that human rights should be protected by the rule of law." Articles 10 and 11 relate to fair trials and Articles 2,3,5,6,7,8,9 are relevant to the rights to counsel and lawyers' advocacy rights.      

THE BODY OF PRINCIPLES FOR THE PROTECTION OF ALL PERSONS UNDER ANY FORM OF DETENTION OR IMPRISONMENT These principles were adopted by the General Assembly of the United Nations by resolution on 9 December 1988 and contain an authoritative set of internationally recognized standards.  The principles are applicable to all member states on the treatment of detainees and prisoners and include the requirement of representation provided by the state.      

 STANDARD MINIMUM RULES FOR THE TREATMENT OF PRISONERS 1955 adopted by the First UN Congress on the Prevention of Crime and the Treatment of Offender and was approved by the UN Economic and Social Council.  In 1971 the UN General Assembly called upon its member states to implement these rules.      

BASIC PRINCIPLES ON THE ROLE OF LAWYERS  Adopted by the 8th United Nations Congress on the Prevention of Crime and the Treatment of Offenders, Havana 27 August to 7 September 1990. U.N. Doc. A/CONF. 144/28/Rev. 1 at 188. (1990) These principles are intended to provide specific substance to the due process guarantees recognized in the Universal Declaration of Human Rights and Covenants such as the International Covenant on Civil and Political Rights.  The Preamble and Articles 2, 3 & 6 of the Basic Principles on the Role of Lawyers require states, as a central part of their responsibility to protect human rights, to ensure equal access to lawyers and specifically to provide sufficient funding for legal services to the poor.      

UNITED NATIONS DECLARATION ON THE RIGHT AND RESPONSIBILITY OF INDIVIDUALS, GROUPS AND ORGANS OF SOCIETY TO PROMOTE AND PROTECT UNIVERSALLY RECOGNIZED HUMAN RIGHTS AND FUNDAMENTAL FREEDOMS. Adopted by the UN General Assembly 9 December 1998 following 13 years of negotiation amongst member states.  The Declaration on Human Rights Defenders affirms the primary responsibility of states to protect human rights by protecting human rights defenders.      

BASIS PRINCIPLES ON THE INDEPENDENCE OF THE JUDICIARY Adopted by the 7th UN Congress on the Prevention of Crime and the Treatment of Offender and endorsed by the UN General Assembly in 1985.      

PRINCIPLES ON THE EFFECTIVE PREVENTION AND INVESTIGATION OF EXTRA LEGAL, ARBITRARY AND SUMMARY EXECUTIONS Recommended by the Economic and Social Council resolution 1989/65 made 24 May 1989. 
THE DECLARATION ON THE PROTECTION OF AL PERSONS FROM ENFORCED DISAPPEARANCE was adopted in 1992 and on 29 June 2006, the Human Rights Council adopted, by consensus, the International Convention for the Protection of All Persons from Enforced Disappearance and recommended that the General Assembly should also adopt it. The text submitted for the Assembly’s consideration is the result of many years of intense diplomatic activity and the product of a lengthy effort by human rights organizations, and more particularly the families of victims, to build a binding, universal instrument.
Other International Standards and Principles 
THE SIRACUSA PRINCIPLES ON THE LIMITATION AND DEROGATION PROVISIONS IN THE INTERNATIONAL COVENANT ON CIVIL AND POLITICAL RIGHTS (Siracusa Principles) The Siracusa Principles on the Limitations and derogation Provisions in the International Covenant on Civil and Political Rights (1984) adopted in May 1984 by a group of international human rights experts convened by the International Commission of Jurists, the International Association of Penal Law, the American Association for the International Commission of Jurists, the Urban Morgan Institute for Human rights, and the International Institute of Higher Studies in Criminal Sciences in Siracusa, Italy to consider the limitation and restriction provisions of the ICCPR.      

THE JOHANNESBURG PRINCIPLES: NATIONAL SECURITY, FREEDOM OF EXPRESSION AND ACCESS TO INFORMATION The Johannesburg Principles were developed during an international consultation convened by ARTICLE 19, the International Centre Against Censorship in collaboration with the Centre for Applied Legal Studies of the University of Witwatersrand in Johannesburg. 


Commonwealth 


THE HARARE DECLARATION  Commonwealth Heads of Government second general statement of beliefs issued at the meeting in Harare, Zimbabwe in 1991.      

LATIMER HOUSE GUIDELINES  The Latimer House Guidelines for the Commonwealth, approved 19 June 1998, were developed to renew and enlarge on the commitments made by Commonwealth countries to the rule of law and the attendant safeguards and restrictions set out in the Harare Declaration.  


Organizations of American States(0AS)
 
The Organization of American States (OAS) was formed in April 1948; There are 35 member states.       

AMERICAN DECLARATION ON THE RIGHTS AND DUTIES OF MAN, OAS, Bogota (1948) and the American Convention on Human Rights, OAS.  San Jose, (1969)      

AMERICAN CONVENTION ON HUMAN RIGHTS entered into force 18 July 1978.  

European Union (EU)

EUROPEAN CONVENTION ON HUMAN RIGHTS  

Declarations on Human Rights Defenders


Declaration of the Latin American Consultation on Human Rights Defenders III – 2004 São Paulo, Brazil 
                                                   

Reports of UN Special Rapporteurs 

Special rapporteurs and special representatives, appointed under UN mandates, provided a vital reporting and monitoring function to assist in the implementation of human rights protections.  Their reports constitute an important source of information.  Of particular significance to the subject of protection of jurists and human rights workers are the reports of the Special Rapporteur on the Independence of Judges and Lawyers and the Special Representative of the Secretary-General on Human Rights Defenders.  In Appendix B you will find a summary of the reports submitted by Hina Jilani, the Special Representative on Human Rights Defenders, prepared by Lawyers Rights Watch Canada and in Appendix C you will find a summary of the most recent report of Leandro Despouy the Special Rapporteur on the Independence of Judges and Lawyers.
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April 2008
In 2000, the Secretary-General named Hina Jilani as Special Representative on Human Rights Defenders, whose mandate included:

(a) To seek, receive examine and respond to information on the situation and the rights of anyone, acting individually or in association with others, to promote and protect human rights and fundamental freedoms;

(b) To establish cooperation and conduct dialogue with Governments and other interested actors on the promotion and effective implementation of the Declaration; and

(c) To recommend effective strategies better to protect human rights defenders and follow up on these recommendations.
 

The Special Representative fulfilled her mandate through communications, country visits and thematic reports. During her seven-year tenure, Hina Jilani undertook 13 country visits to 12 countries, sent 2,007 communications to 120 countries and prepared 34 reports. 

Communications

The geographical breakdown of  these communications was as follows:  

· 31% to the Asia/Pacific region, 

· 27% to Latin America and the Caribbean, 

· 15% to North Africa and the Middle East, 

· 14% to Africa and 

· 13% to Europe, North American and Central Asia.

The communications concerned the situation of 3,376 defenders, 22% if which were for women defenders. The highest percentage of communications concerning women defenders were in Europe, North America and Central Asia (36%), followed by Latin America and the Caribbean (25%), Asia/Pacific region (21 %), North Africa and the Middle East (15 %) and Africa (10 %).

The average rate of Government replies to communications from the Special Representative was 52% over the seven years. The Special Representative received further information in 38% of cases, with 50% from North Africa and the Middle East, 42% from Africa, Asia and the Pacific, 39% from Europe, North America and Central Asia and 25% from Latin America. When further information was received, the Special Representative sent follow-up communications in approximately half the cases.

Thematic Analysis

The Special Representative undertook a thematic analysis of the communications she sent and the replies she received. Her reports in 2004
 and 2005
, identified trends related to the defenders targeted, the vulnerability of defenders, the types of violations, the perpetrators, the outcome of cases and the government responses.

In subsequent reports, the Special Representative focused on the right to assembly, defenders working on economic, social and cultural rights, defenders at particular risk  and the right to protest
. Her 2006 report to the General Assembly
 identified six categories of violations:

· arrests; 

· violence against defenders during assemblies; 

· threats against defenders; 

· travel restrictions for defenders; 

· assemblies that are interrupted or not allowed to be held and 

· restrictions imposed on freedom of assembly through legislation. 

The Special Representative’s report to the General Assembly in 2007
 built on that analysis.

In addition, the Special Representative was able to identify defenders that are at particular risk, including those defending the rights of indigenous people and minorities, those defending the rights of Lesbian, Gay, Bisexual, and Transgender/Transsexual people and women defenders.

Expanded Network of Sources
A large network of sources on the ground is essential to follow-up on cases. These sources must be informed and trained on how to use the mandate and on the importance of submitting information. In addition, regional and international organizations are essential as interfaces between the Special Representative and the sources on the ground.

Constructive Dialogue
The main purpose of the communications from the Special Representative is to provide protection to human rights defenders. The effectiveness of the protection depends on constructive dialogue between the Government, the Special Representative and the source of the complaint. The Special Representative acts as an intermediary between the Government and the source to facilitate communications and follow-up communications. 

Other stakeholders, such as national institutions, regional organizations and the diplomatic community can act as mobilizing agents and as a bridge between the Government and the defenders.

Government Responsiveness
The first responsibility of Governments is to verify the accuracy of the reported violation. Governments are then required to report on the measures taken to investigate the violations, prosecute the perpetrators, compensate the victims, protect defenders at risk and prevent future human rights violations. However, most of the reports from Governments lack relevant information and structure. In other cases, the reports often allege that defenders have committed illegal acts. This focus indicates alarming patterns of criminalization of the defenders.

Country Visits

Country visits are the most powerful means for the Special Representative to make a difference at the national level. They create momentum, opportunities to establish direct contacts with institutions and organizations and allow defenders to learn about the Special Representative's mandate and how to access it. There was also a higher level of Government responsiveness in countries that had received a visit by the Special Representative.
 

Thematic Reports
In her Reports, the Special Representative studied and analyzed thematic areas relevant to defenders and the implementation of the Declaration on Human Rights Defenders. 

Her 2002
 Report studied the impact of the September 11, 2001 attacks on human rights defenders. In that report, Ms Jilani expressed concern that Governments might use the terrorist attacks as an excuse to breach human rights. She continued this analysis in her 2007 Report
, which dealt with the effect of anti-terrorism measures on the right to protest. In addition, she produced Reports which analyzed the impact of security legislation on defenders and the role of defenders in emergencies
 and the role of defenders in the preservation, restoration and building of peace.

The Special Representative's Reports also focused on the enjoyment of the freedoms of association, the freedom of assembly and the right to protest.

The Special Representative’s reports consistently address the specific situation of women defenders, who require additional protective measures in order to work in a secure environment
 and other defenders who enjoy less protection and/or are more at risk of violations, including those defending the rights of indigenous people and minorities, those defending the rights of lesbian, gay, bisexual, and transgender/transsexual people and women defenders
.

Finally, the Special Representative addressed the importance of regional mechanisms for the protection of defenders
.

Report on Country Profiles
Pursuant to her mandate, the Special Representative prepared a report to the Commission on Human Rights in 2006
, which contained a compilation of the developments in 118 countries. The report can be used as a benchmark to measure the progress on the implementation of the Declaration on Human Rights Defenders.

Indicators
The Special Representative identified the following indicators to assess the situation of human rights defenders:

1. Legislation

· Does legislation relevant to the activities of defenders comply with the Declaration
2. Has an enabling environment for human rights defenders been created which provides for the: 

· Enjoyment of rights and freedoms instrumental to the activities of defenders and recognized by the Declaration

· Existence and effectiveness of independent national human rights institutions

· Systematic collaboration with public authorities

· Systematic participation and consultation of human rights defenders

in decision-making processes 

· Policies on human rights defenders

· Human rights education policies and programs

· Open support to defenders from public authorities and the political establishment

3. An Assessment of the community of human rights defenders

· Number and types of organizations

· Type of activities undertaken by defenders

· Capacity-building and human rights education

· Awareness-raising and outreach

· Monitoring and reporting

· Legal aid

· Research and development of new human rights ideas

· Civil, cultural, economic, political and social rights

· Level of activities and outreach

· Grass-root

· National

· Regional and international

· Gender

· Level of participation, organization and representation of women defenders

· Prominence of women’s rights on the agenda of defenders

· Patterns of gender-based human rights violations against defenders

· Non-discrimination

· Level of participation, organization and representation of defenders belonging to or working on the rights of groups discriminated against

· Prominence of equality on the agenda of defenders

· Patterns of human rights violations against defenders belonging to or working on the rights of groups discriminated against

· Networks and coordination

· Level of solidarity and coordination among defenders

· Existence and effectiveness of common goals and strategies agreed upon by defenders

· Networks on thematic areas, at different levels and across sectors of civil society 

· Capacity to access and use national, regional and international human rights mechanisms

· Transparency, objectivity and accuracy in the work of human rights defenders

· Funding

· Availability of funding opportunities, within and outside the country

· Capacity to obtain fundingPossibility of determining their own priorities versus being donor-driven

Tax exemption for non-profit organizations

4. An assessment levels of security for defenders

· Number and type of attacks and threats against defenders

· Availability and effectiveness of protection programs and measures

5. An assessment of impunity for perpetrators of human rights violations against defenders

· Number and type of human rights violations against defenders

· Accessibility of remedies available to defenders

· Number, quality and outcome of investigations and prosecutions sanctioning violations against human rights defenders and providing compensation to victims

· Existence, accessibility and effectiveness of independent oversight mechanisms for violations committed by public authorities

6. Governments’ collaboration with regional and international human rights mechanisms

· Collaboration with the Special Representative

· Responsiveness to questionnaires sent by the Special Representative for the preparation of reports

· Responsiveness to communications

· Responsiveness to requests  to carry out country visits

· Reporting on measures taken to implement recommendations

Engaging Stakeholders

Stakeholders should implement the recommendations of the Special Representative and promote the Declaration of Human Rights Defenders. The first step is to make stakeholders aware of the Special Representative’s mandate and build their capacity to use it. The staff at the Office of the High Commissioner for Human Rights (OHCHR) acts as resources persons in training sessions and workshops to build the capacity of defenders to access and use the mandate. In addition, the OHCHR fact sheet can be used as a tool to disseminate information on the Declaration of Human Rights Defenders and the mandate of the Special Representative. Finally, a training manual on the Declaration of Human Rights Defenders and the mandate of the Special Representative should be developed.

The Universal Periodic Review
The Universal Periodic Review may be an important opportunity to monitor the situation of human rights defenders.

International and Regional Mechanisms 

The establishment of regional mechanisms has been a major development to advance the situation of human rights defenders. It is crucial for regional mechanisms to share experiences and identify common objectives. Regular collaboration will identify common priorities that will strengthen the overall system.

Conclusions and Recommendations

Hina Jilani’s conclusions and recommendations are reproduced in full below. 

“96.  Following up on the work of the Special Representative is both a methodology as well as an end in itself. It is a methodology to monitor and assess the impact of the work of the Special Representative and to provide her with elements to identify gaps, trends, achievements and concerns in the implementation of the mandate and of the Declaration. Follow-up as an end in itself relates to the actual implementation of the recommendations of the Special Representative, including the collaboration with the mandate. As a methodology, it is part of the working methods of the Special Representative while follow-up intended as implementation of recommendations is within the responsibility of stakeholders, Governments, human rights defenders, international and regional organizations, international and regional human rights mechanisms, national human rights institutions and the media.

97. The two understandings of follow-up overlap and depend one on the other. Reviews and analysis of the work of the Special Representative facilitate implementation by further refining and targeting recommendations and advance the discourse on human rights
 defenders. Implementation is strengthened when it is acknowledged by review exercises that recognize experiences and initiatives to follow up on the work of the Special Representative as good practices.

98. In reviewing work on follow-up undertaken by the Special Representative, this report outlines elements of a methodology, which shows how quantitative and qualitative analysis can combine to provide a comprehensive picture of the work of the Special Representative based on data and their analysis and not on perceptions; proposes a matrix to undertake follow-up country visits; outlines a schematic list of indicators to assess the situation of human rights defenders; and underlines the role of stakeholders in following up on each component of the work of the Special Representative, be it communications, country visits or thematic reports.

99. A follow-up methodology is of use not only to the mandate-holder but also to all those committed to the implementation of the Declaration. The Special Representative encourages stakeholders, in their different roles and capacities, to use and further develop this methodology to facilitate the implementation of the Declaration.

100. In this respect, the Special Representative recalls the contribution and collaboration expected from stakeholders to follow up on the activities of the mandate and implement its recommendations. 

Communications

Governments should respond to all the communications sent by the Special

Representative. Replies should be timely and comprehensive in responding to the questions asked by the Special Representative. In addition to these minimum requirements, a good practice for replies is to provide information not only on the measures taken to redress the individual situation reported but also on the initiatives undertaken to prevent similar situations from happening again. In some cases, by reporting individual situations, communications point in fact to structural and systematic problems of which individual situations are a consequence. Governments should see the communications procedure as an opportunity to be alerted to situations that, if addressed properly and thoroughly, can improve not only the situation of individual defenders but the overall environment of human rights defenders, which is a fundamental indicator of the general situation of human rights in a country. Human rights defenders, and organizations and institutions that act as sources of communications, should provide follow-up information on cases submitted to the Special Representative in a more systematic manner. They should also look at replies sent by Governments and provide feedback on that basis. Sources on the ground are in a better position to assess the information provided in Governments’ replies. In order to improve the exchange of information between sources on the ground and the Special Representative, the role of international networks and organizations that act as interfaces between the mandate and sources on the ground is to be strengthened. (emphasis added) A/HRC/7/28 page 28. 

Country visits

The Special Representative recommends to all stakeholders to regularly report on challenges and achievements in the implementation of the recommendations contained in reports on country visits. The Special Representative can submit this information in a separate report on follow-up to country visits, as the Special Rapporteur on torture does on a yearly basis, in the communications report, or in updates of the report on country profiles submitted in 2006.

Thematic reports

The Special Representative opened some lines of research, such as the enjoyment of defenders of the rights set forth in the Declaration or the situation of defenders at particular risk or less recognized. The Special Representative recommends this analytical work be continued and expanded to enrich knowledge and understanding of the Declaration and the challenges and achievements related to its implementation. The high number of communications sent by the mandate provides now, and every year more so, a solid caseload that can serve as a basis for a wide range of thematic analysis and monitoring.  The Special Representative recommends a more active engagement of stakeholders in the preparation of and the follow-up to her thematic reports, and refers to the practical suggestions and recommendations in this area put forward in paragraphs 72 to 74 above. (emphasis added) 

101. Capacity-building activities on the Declaration and the mandate of the Special

Representative should be developed and strengthened, those implemented by NGOs as well as by the United Nations system, in particular OHCHR, and other international and regional organizations.

102. The Special Representative recommends that the situation of human rights defenders be one of the elements to review in the UPR process of the Human Rights Council.

103. The Special Representative encourages the intensification of collaboration and joint initiatives among existing international and regional mechanisms for the protection of human rights defenders, with a view to strengthen the overall system for the protection of defenders by building on complementarities. (emphasis added) 

104. Finally, the Special Representative wants to pay tribute to human rights defenders, for whose recognition and protection she has been working all these years, and encourages them to continue their struggle for the promotion and protection of human rights worldwide.”
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The Special Rapporteur on the independence of judges and lawyers was established in 1994. The Special Rapporteur's, mandate is: 

a) to inquire into any substantial allegations transmitted to him and to report his conclusions thereon;

b)  to identify and record not only attacks on the independence of the judiciary, lawyers and court officials but also progress achieved in protecting and enhancing their independence, and make concrete recommendations including the provision of advisory services or technical assistance when they were requested by the State concerned; and 

c) to study, for the purpose of making proposals, important and topical questions of principle with a view to protecting and enhancing the independence of the judiciary and lawyers.

The Special Rapporteur fulfills his mandate through the communications procedures and country missions. One of the Special Rapporteur’s main activities is to consider complaints received and decide on the actions to be taken to remedy the reported situation. The Special Rapporteur consults with governments, mainly though urgent appeals and letters of allegations, about the following situations: 

a) Circumstances affecting the independence of judges, prosecutors, lawyers or court officials;

b) Standards and practices relevant to the rule of law, jeopardizing the smooth functioning of the judicial system and the right to a fair trial; and

c) Various specific challenges to the judiciary and its independence, for example, states of emergency.

Urgent appeals are issued where the alleged facts warrant a degree of urgency. Letters of allegation are sent when the allegations involve complex circumstances and further factual or legal clarification is required. The Special Rapporteur can also issue press releases. Country visits can be undertaken in response to an official invitation, which involves all interested parties in an assessment of a broad range of topics. Therefore, communications act as a deterrent while country visits increase knowledge, ensure an appropriate level of intervention and improve follow-up on recommendations.
 

Circumstances Affecting the Independence of Judges and Lawyers

Individuals throughout the world who work in the judicial system face situations that result in violations of their human rights. Violations include threats, harassment, intimidation, vilification, interference with professional activities (e.g. house raids, travel bans), physical attacks, abduction, threats of abduction, enforced disappearance, arbitrary detention, torture, assassinations and summary executions.  Complaints often allege failure by the state to provide protection even imminent or actual threats or attacks are reported to authorities. 

Prominent human rights defenders are most at risk of attack. This includes lawyers defending victims of enforced disappearance and extrajudicial executions; lawyers specializing in sensitive areas such as terrorism, people trafficking, land ownership, protection of the environmental and natural resources; lawyers advocating for vulnerable groups such as indigenous people, minorities critical of the status quo and asserting rights, female victims of violence or discrimination and lawyers advocating for people opposing war and people promoting a region's independence. 

Many judges are also subject to intimidation, pressure, death threats or assassination attempts because of their role investigating serious human rights allegations against politicians and other influential people.
 

Despouy reports that states often regard the defense of human rights by judges and lawyers as political interference, and states, 

"Lawyers are regularly hunted down and arrested because they are identified with their clients, and continue to be harassed by the authorities following their release.  This in turn means that Individuals accused of sensitive crimes may have difficulty finding a lawyer who will take their case."

Approximately 55% of 2006 communications concerned violations of the human rights of lawyers and judges. Threats, intimidation and acts of aggression directed against lawyers account for 17% of communications, with 4% of communication concerning similar acts directed against judges. Arbitrary detention and harassment directed against lawyers account for 26% of communications, with 4% of communication concerning similar acts directed against judges. Assassinations of lawyers and judges account for 4% of communications.

Standards and Practices Relevant to the Rule of Law

Despouy identifies corruption of the judiciary as a 'pernicious and difficult to eradicate threat to the rule of law'. Factors contributing to corruption of the judiciary: lack of financial Independence, political allegiances of judges and failure by the state to adopt and subscribe to the Bangalore Principles. 

Complaints to the Special Rapporteur reveal serious problems in the judicial system arising from: delays and unequal access to the protection of the law especially for vulnerable groups.  Despouy notes proper functioning of the judiciary hampered by:  reforms that impair judicial independence, interference from the executive, lack of job security and Improper appointment procedures.  The rights of accused persons, he observes, are impaired when advocacy rights and inadequately protected by: lack of access to clients, lack of proper disclosure, inadequate notice, in-camera hearings, restrictions that prevent the preparation of a full defence and refusal to admit material evidence. 
 

Particular Challenges

Other challenges to the rule of law identified by Mr. Despouy arise from:

1. The trial of civilians before military courts.

2. The restrictions imposed on the judiciary under a state of emergency.

3. Special courts that violate defence rights. 

4. Legislation introduced ostensibly to combat terrorism and protect national security that suspends habeas corpus and impairs or removes fair trial rights and/or restricts advocacy rights.  

5. The adoption of amnesty laws granting immunity to perpetrators of human rights violations. 

6. The death penalty on juveniles, disabled persons or persons with mental health problems. 

7. Recourse to national standards incompatible with international standards, to justify removal of persons seeking asylum.

8. Difficulties in reconciling modern law with religious, traditional or tribal law.

The Rule of Law and States of Emergency

All legal systems provide for the adoption of emergency measures in crisis situations. The declaration and maintenance of a state of emergency is an exercise of State sovereignty. However, Article 4 of the International Covenant on Civil and Political Rights
 lays down the formal and material requirements for declaring a state of emergency. In international law, the legitimacy of a state of emergency is governed by eight principles:

1. Principle of legality

· Relates to the need to have in place and to observe clear and precise provisions relating to the state of emergency.

· Calls for monitoring mechanisms to ensure that the state of emergency is keeping with the law.

2. Principle of proclamation

· Relates to the need to publicize the declaration of, grounds for and duration of the state of emergency at the domestic level.

· Requires the judiciary to verify whether the formal requirements are met.

3. Principle of notification

· Relates to the need to inform other State parties in an agreement of the specific provisions suspended and the reasons for the decision.

4. Principle of temporality

· Relates to the need for a close connection between the duration of the state of emergency and circumstances that gave rise to it.

· Requires the judiciary to ensure that the principle of temporality is upheld by questioning the lawfulness of successive extensions.

5. Principle of exceptional threat

· Refers to the nature of the danger or alleged event that led to the state of emergency.

· The danger must be exceptional, current or imminent, real, specific and affect the entire nation.

6. Principle of proportionality

· Aims to strike an appropriate balance between the measures applied and the gravity of the situation.

· Requires the judiciary to have the power to suspend emergency measures which are unnecessary.

7. Principle of non-discrimination

· Provisions which differentiate between nationals and foreigners, in terms of enjoyment of their rights, may contravene the principle of non-discrimination.

8. Principle of compatibility

· The application of emergency measures which conflict with other international obligations are prohibited.

Many preemptory norms must be upheld during a state of emergency, including: freedom from torture, the right to be informed of the reasons for arrest, safeguards against incommunicado or indefinite detention, habeas corpus, due process.
 

The provisions of international humanitarian law lays down the minimum due process rights that cannot be derogated from during a state of emergency; namely rights to:

1. be informed promptly of the reasons for arrest 

2. be allowed the necessary means of preparing and presenting a defence

3. be present during the trial

4. the presumption of innocence

5. remain silent

6. an independent and impartial tribunal

7. appeal

8. the non-retroactivity of criminal laws

9. present witnesses

10. the principle of non bis in idem (freedom from double jeopardy)
11. have the lawyer of one’s choosing

12. legal aid

13. have judgment pronounced publicly

The rights most blatantly violated are of the rights to: habeas corpus, legal assistance of one’s own choosing, appeal before an independent tribunal, a public hearing, a public judgment and present a defence. Other frequent violations include indefinite detention without charges, incommunicado detention, torture, convictions based on confessions obtained by torture, double jeopardy and the arbitrary use of preventive detention. 

In addition, the executive may adopt measures to prevent the judiciary from acting as a safeguard against excesses, including replacing ordinary courts by military courts or commissions, harassing judges, prosecutors and lawyers, removing judges or transferring them to places where they are unable to interfere with the executive, subordinating the judiciary to the executive and discrediting or disregarding judicial decisions.

Supreme Iraqi Criminal Tribunal

The legal problems of the Supreme Iraqi Criminal Tribunal can be divided into four areas. Firstly, the Geneva Conventions prohibit an occupying power from establishing courts ex novo. Secondly, the Statute of the Tribunal does not comply with international human rights standards in many respects, including a) failure to prohibit confessions obtained by torture, b) inclusion of ex poste facto offences, c) failure to protect the right to remain silent. The third problem concerns the conduct of the trial relating to the Al-Dujail massacre. 

"One judge, several proposed judges, three lawyers and a court employee were assassinated during the trial. Another judge withdrew from the case after being subject to pressure…"  The judge who replaced him and handed down judgement had been accused and imprisoned for activities against the Hussein Regime.  For several months the accused were refused access to a lawyer of their choosing, and when they were allowed access, the lawyers in question complained so much of threats against them and Interference In their work that they were expelled from the trial."  To enforce the death sentence in these circumstances violated the rights to due process and not to be arbitrarily deprived of life. 

Extraordinary Chambers in Cambodia

The Special Rapporteur commended the Extraordinary Chambers in Cambodia for initiating the prosecution of the senior leaders of the Khmer Rouge.
 

Recommendations

Mr. Despouy's recommendations are reproduced in full below.

“69. The Special Rapporteur invites the Human Rights Council to increase still further its efforts to defend the work being accomplished by different actors involved in the administration of justice and to consider every year the scale and gravity of problems affecting the judicial system and its independence, with a view to recommending that States should adopt specific measures intended to guarantee to judicial employees the safety and protection they require to perform their duties properly.

70. In the light of the findings set out above, it is imperative for the Council to

strengthen the work of the Special Rapporteur by granting him the resources he needs to do his work more effectively, and to enable him to expand his activities.

71. It is also important that in its support and technical cooperation activities the

United Nations should promote the theme of justice, especially with respect to countries which are in transition or are recovering from an armed conflict which has had a serious impact on nation-building. (FN A/HRC/4/25 page 21) 

72. Bearing in mind that the administration of justice is one of the pillars of the rule of law and the democratic system, the defence of justice must be accorded priority when analysing the institutional aspects encompassed by the activities of the United Nations as a whole.

73. Considering the dynamic and leading role now played by national and international associations of jurists to promote an independent judiciary, it would be appropriate for the United Nations to take account of their input and experience in its technical cooperation and other activities relating to the promotion and protection of human rights. Accordingly, the Special Rapporteur intends to work to bring about this rapprochement between the United Nations and judicial circles.

74. Concerning states of emergency, it is imperative that States should bring their

domestic legislation and practices into line with international principles, judicial practice and standards relating to the application of states of emergency. 
75. As far as the administration of justice is concerned, it is imperative that legislation relating to states of emergency should in all cases prevent:

(a) Measures which invalidate the provisions of the Constitution or basic law

and legislation relating to the appointment, mandate and privileges and immunities of members of the judiciary, and their independence and impartiality;

(b) Measures which limit the jurisdiction of the courts: (i) to consider whether

the declaration of a state of emergency is compatible with the laws, Constitution and

obligations under international law, and whether it is unlawful or unconstitutional, in the event of incompatibility; (ii) to consider whether any measure adopted by a public authority is compatible with the declaration of the state of emergency; (iii) to take legal action to ensure the observance and protection of any right enshrined in the Constitution or basic law and in national or international law that is not affected by the declaration of the state of emergency; (iv) to try criminal cases, including offences relating to the state of emergency.

76. Bearing in mind that states of emergency continue to give rise to serious human

rights violations, the Special Rapporteur recommends that an international declaration should be drafted which incorporates existing practices and principles and whose purpose is to ensure the observance of human rights and fundamental freedoms during states of emergency. A single text would provide clear guidance for States on how to bring their conduct into line with international law during crisis periods. In this connection, it is recommended that the Human Rights Council should establish a mechanism to draft (FN 21 This refers in particular to the principles set forth in the Special Rapporteur’s 1997 report, and the case law and general comments of the Human Rights Committee, as well as the wealth of case law produced by the regional human rights monitoring bodies. (A/HRC/4/25 page 22) the declaration, and, at the same time, should seek the opinion of the sectors concerned by this matter. To this end, the Council is requested to ask the Office of the United Nations High Commissioner for Human Rights to hold an international expert seminar during 2007 to prepare the ground for the proposed instrument.

77. As far as the Supreme Iraqi Criminal Tribunal is concerned, the Special

Rapporteur reiterates emphatically the recommendations he made to the

General Assembly in October 2005: that the Iraqi authorities should be urged to follow the example of other countries with shortcomings in their judicial systems, by seeking the assistance of the United Nations in the establishment of an independent tribunal which complies with international human rights standards; and also that it should refrain from imposing the death penalty under all circumstances.

78. With regard to the Tribunal in Cambodia, the Special Rapporteur urges the judges to ensure that the rules of procedure contain all the necessary provisions to ensure that the trials are conducted in full compliance with international standards relating to the right to a fair, impartial and independent trial.

79. The Special Rapporteur urges all States to ratify promptly the International Convention for the Protection of All Persons from Enforced Disappearance, which was adopted recently.
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� “The Constitution authorizes temporary emergency measures only as a necessary last resort to contain war, external aggression or internal aggression uncontrollable by other means. The Constitution does not empower or allow the president to hold the Constitution in abeyance even during a validly declared emergency. The emergency provisions contemplated by the Constitution are protective in purpose not repressive.  The absence of any circumstances justifying emergency or other extra-constitutional measures was determined by the full 7-member (legitimate) bench of the Supreme Court of Pakistan on Nov. 3, 2007. The Supreme Court rejected the expectation that applications before the court would be decided against the ‘Government’ as a valid emergency measures trigger.


In addition the PCO and other orders proclaimed violate the constitutional guarantee that “…the independence of the Judiciary shall be fully secured” and the prohibition on the removal of judges except on recommendation of the Supreme Judicial Council. � The suspension of constitutional provisions relating to the operation of the High Courts is forbidden during emergency measures”
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�  The seven are;


1) Legality: A state of emergency may be “extended only in accordance with the  Constitution or Fundamental Law [of the state] and the obligations imposed by international law.”�


2) Proclamation: The public must receive adequate notification of the scope of the emergency measures. 


3)Notification: The proclamation of a state of emergency must be reported to the Secretary-General of the UN� in a report that sets out:


a) 	the motivating circumstances


b) 	the territory to which it applies


c) 	the period for which it is introduced
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Time Limitation: The extent, duration and scope of a state of emergency must be strictly limited to what is required to meet the exigencies of the situation and protect the vital interests of the population.�


Exceptional Threat: A state of emergency can only be imposed in response to an imminent threat to the state that cannot be otherwise contained. 


Proportionality: The scope and duration of the emergency measures must be proportional to the threat. 


Concordance: Any temporary derogation of rights effected by emergency measures must be both strictly required by the exigencies of the crises and not in violation of other rights obligations including non-derogable rights.
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� On July 4, 2008 Pakistan's Supreme Court, comprising judges handpicked by Pervez Musharraf, revalidated the President's controversial actions of imposing emergency in November last year and sacking judges who did not endorse the measure. The 13-judge panel headed by current Chief Justice Abdul Hamid Dogar upheld Musharraf’s actions in November 2007 as “inevitable” in order to prevent "chaos and anarchy.” Friday’s decision confirmed an � HYPERLINK "http://jurist.law.pitt.edu/paperchase/2007/11/reconstituted-pakistan-high-court.php" �earlier judgment� by the same Supreme Court upholding Musharraf's declaration of emergency rule as constitutional. 
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Ashraf Mahmood Khan, president High Court Bar Association (HCBA), endorsed the recommendations of the Joint Working Committee (JWC) of all Pakistan High Court Bar Associations to jam the judicial system by complete lockout of all courts till restoration of 


the ousted judges.


Talking to newsmen he said the elected lawyer leaders would not appear before PCO judges until restoration of all 'deposed' judges. "If anyone wants to appear before PCO judges, he will have to resign from his office," he said Mahmood said an All Pakistan High Court Bar Associations Restoration of Judiciary Committee had been formed to boost lawyers' movement. He said the purpose of holding the meeting was to improve coordination between all high court bar associations of Pakistan and to suggest a future course of action for the lawyers’ movement after the sucessful long march.
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� While these two causes tend to operate separately from one another in many


settings, they also come together in various ways. As Professor Alston reports:


 “the most dramatic illustration is the “order of battle” approach adopted systematically by the Armed Forces of the Philippines (AFP), and in practice often by the Philippines National Police (PNP). In military terms an order of battle is defined as “an organizational tool used by military intelligence to list and analyze enemy military units’ ”. The AFP adopts an order of battle in relation to the various regions and sub-regions in which they operate. A copy of a leaked document of this type, from 2006, was provided to me and I am aware of no reason to doubt its authenticity. The document, co-signed by senior military and police officials, calls upon “all members of the intelligence community in the


[relevant] region … to adopt and be guided by this update to enhance a more comprehensive and concerted effort against the CPP/NPA/NDF (Communist Party of the Philippines/New People’s Army/National Democratic Front)”. The document, some 110 pages in length, lists hundreds of groups and individuals who have been classified, on the basis of intelligence, as members of organizations which the military deems “illegitimate”. Newspapers carry almost daily reports of senior military officials urging that such groups be neutralized and calling upon the populace to recognize that to support their candidates in the upcoming elections would be to support the enemy. This practice was openly and adamantly defended by nearly every member of the military with whom I spoke. When a significant number of individuals killed in incidents implicating the armed forces or police are also listed on an order of battle, it raises serious questions about the appropriateness of this practice. It may be, as I was told, a “political war”, but when such political war is conducted by soldiers rather than civilians, politics too quickly comes to involve guns as well as words.” ibid
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� Three of  Anwar’s associates, after being held incommunicado for periods of up to 126 days, confessed to having been sodomized by Anwar. These men claim that the police and others in authority forced them, through deprivation, torture and brutality to give false confessions


� The Federal Court unanimously set aside the sentence, which had been upheld by the Court of Appeal, and acquitted Zainur. All three Federal Court judges criticized the decision of the lower court, stating that the lower court judge, Augustine Paul,  had behaved more like a prosecutor than a judge. Justice Paul was the judge trying Karpal Singh on January 14, 2002.


� By Gail Davidson, Tami Friesen and Michael Jackson, Q.C. A shorter version of this brief was published in the Criminal Law Forum 12: 1-23, 2001.
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� In reviewing the evidence, the court decided the prosecution's key witness was unreliable and in effect an accomplice. Azizan Abubakar alleged he had been sodomised by Mr Anwar in May 1994. The date was later amended to May 1992, but when it emerged that the condominium where the alleged act supposedly took place did not then exist, the charge was amended a second time. The court also concluded that Mr Anwar's co-accused did not appear to have confessed voluntarily, and expressed concern that the police had been heavy-handed. The judges therefore concluded that Mr Anwar should have been acquitted without having to enter a defence as the prosecution had not managed to prove the case beyond reasonable doubt. see http://news.bbc.co.uk/2/hi/asia-pacific/3619790.stm 
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